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Letters 


Misquoting Shakespeare 

It was good to see Mr. Hopkins’ 
analysis of Shakespeare’s frequently 
quoted “anti-lawyer” statement 
(April “Viewpoint”). But Mr. Hopkins 
wasn’t the first. John O. Peters, ex- 
ecutive director of the Bar Associa- 
tion of the City of Richmond, wrote 
in 1991 “The Bard and the Bill of 
Rights,” published in the Virginia 
Lawyer and The Richmond Bar news- 
letter, in which he said, “In all likeli- 
hood, Shakespeare was paying law- 
yers a magnificent tribute. Cade and 
Dick recognized that, if they were to 
succeed in depriving the English 
people of cherished rights, it was the 
lawyers who stood in their path and 
had to be destroyed.” 

My guess is that lawyers since the 
time of Shakespeare have reacted in 
a similar way upon hearing the quote 
used to vilify lawyers. Erroneous be- 
liefs can persist for centuries. It was 
good to see another attempt to rec- 
tify one of them. 

FRANK J. NIVERT 
Tampa 


A recent Viewpoint in the Bar 


Journal pointed out how often 
Shakespeare’s phrase, “let’s kill all 
the lawyers” has been misquoted. 
Were Shakespeare writing today it 
would not be the play’s villain who 
utters the phrase but the lawyers 
ourselves. In the cause of better pub- 
lic relations, we lawyers have been 
killing each other. 

No profession disciplines its mem- 
bers more than we lawyers do and 
that’s something to be proud of. We 
now, however, take self-discipline to 
a point where clients feel encouraged 
to file grievances, no matter how 
frivolous, and the damage to a 
lawyer’s reputation, not to mention 
its personal toll, is enormous. In 
courthouses throughout the nation 
bright posters describe how to file 
grievances. Many states provide free 
long distance numbers to make fil- 
ing complaints easier. We even open 
the process, tarnishing an accused 
lawyer’s name before any determina- 
tion on the merits is made. A person 
who files a grievance out of spite or 
malice simply walks away unscathed 
when a grievance is ultimately 
deemed unfounded. The exonerated 


Oath of AdmissiontoThe Florida Bar 


“| do solemnly swear: 


the State of Florida; 


The general principles which should ever control the lawyer in the practice 
of the legal profession are clearly set forth in the following oath of admission 
to the Bar, which the lawyer is sworn on admission to obey and for the willful 
violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitution of 


“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me such 
means only as are consistent with truth and honor, and will never seek to 
mislead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my cli- 
ents, and will accept no compensation in connection with their business ex- 
cept from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. 
So help me God.” 
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attorney, having been forced to spend 
valuable time defending himself or 
herself, is left with a hollow victory. 

Continuing legal education is an- 
other area where we go astray. Most 
attorneys take it upon ourselves to 
keep up with developments in our 
areas of practice. For years we have 
done so without government dictates 
or bureaucratic oversight. Now most 
states require us to attend classes, 
at our expense, and on our time. For 
a sole practitioner, this means clos- 
ing your office, paying tuition, and 
earning no income. Reading a rel- 
evant textbook does not count, yet 
sleeping through a lecture by a legal 
celebrity or taking a cruise does. 
Open any legal newspaper and you 
find advertisements for cruises and 
ski trips, all in the name of further- 
ing our education. 

Generations of lawyers have per- 
formed pro bono service quietly, ef- 
fectively, and without self-congratu- 
lation. While they did not make 
headlines, they made a difference in 
human lives. Whether helping unite 
a family through the maze of immi- 
gration and naturalization or track- 
ing down a missing Social Security 
check, lawyers were often there when 
needed. That type of pro bono does 
not exist any longer. Today’s attorney 
must carefully question clients to 
ensure that they meet the set 
indigency rules. We must keep de- 
tailed time records, adding to the cost 
and reducing the actual time spent 
on clients. In some jurisdictions, law- 
yers are not even allowed to select a 
cause or client but are assigned one 
by a court. We end up forgoing legiti- 
mate pro bono work to pursue a cause 
that may be frivolous. Senior part- 
ners may assign their pro bono hours 
to an associate and attorneys can pay 
a contribution to avoid pro bono 
hours, creating a two-tiered system. 
Our efforts to promote pro bono work 
have actually made it more costly 
and difficult. 

Substance abuse education is the 
latest mandate we impose on law- 
yers. After seven years of higher edu- 
cation and passing a grueling bar 
exam, we all know that a lawyer can- 
not practice competently while im- 
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paired. No lawyer under the influ- 
ence of drugs or alcohol should ever 
step into a courtroom or advise a cli- 
ent. There is no data, however, show- 
ing that lawyers have a higher ad- 
diction rate than any other 
profession. Despite this we require 
all lawyers, including the overwhelm- 
ing majority without any problem, to 
leave our practices and families to 
attend lectures on substance abuse. 
A far better and more effective effort 
would be to concentrate on those who 
actually have a problem. 

The ultimate irony is that many of 
our bars hire public relations firms, 
at the members’ expense, to improve 
our image. Left alone to do the things 
we have done for decades, lawyers 
will easily surpass the results of any 
advertising campaign. The first rule 
of medicine is do no harm. We law- 
yers should remember that rule 
whenever we try to solve our prob- 
lems. 

Davip MANDELL 
Norwich, CT 


I thoroughly enjoyed reading “The 
First Thing We Do, Let’s Get 
Shakespeare Right.” Like everyone 
else, I for years have endured the 
quotation, and I’m absolutely de- 
lighted to see this background of in- 
formation prompting Shakespeare’s 
words. It’s great to have people such 
as J.B. Hopkins set the record 
straight, so to speak, even though for 
centuries it’s been employed in jest 
or otherwise. 

Sam H. Mann, JR. 
St. Petersburg 


An Ambiguous “Safe Harbor” 
I enjoyed the well written article 
by Gardner Davis, “Director Conflicts 
of Interest Under the Florida Busi- 
ness Corporation Act — Hidden 
Shoals in a Safe Harbor” (February). 
While I understand that Mr. Davis’ 
main point is that the practitioner 
needs to be aware that the “safe har- 
bor” apparently intended by the leg- 
islature is not necessarily so safe as 
it might appear, I must take issue 
with the following statement from 


the conclusion: “I believe Florida’s 
conflict of interest statute is flawed 
because a literal reading suggests 
that procedural compliance affords 
absolute insulation from judicial 
scrutiny, but the emerging case law 
indicates that a court actually may 
reach the substantive fairness of the 
conflict transaction.” 

Mr. Davis does not seem to argue 
that the language of the statute is 
ambiguous. Yet the foregoing state- 
ment from the article suggests that 
the legislature is somehow to blame 
when courts refuse to enforce an un- 
ambiguous statute regulating rela- 
tions between a creature of statute 
and those who choose to deal with 
that creature of statute. If this is 
what has happened, and I do not 
claim to have enough knowledge in 
this area to say that it has, then it 
seems to me the blame for the result- 
ing, rather deceptive state of the law 
such as is described in the article lies 
not with the legislative branch but 
within the judiciary. I have heard 
another member of The Florida Bar 
suggest that under similar circum- 
stances, perhaps the legislature 
needs to add to the end of a statute, 
“and we really mean it.” 


WILL Murpuy 
Miami 


Letters to the editor may be e-mailed 
to journal@flabar.org. 


Researching a Bar Journal 
article? 


Use the subject and author 
index printed in the 
December issue of 

each year. 


And use The Florida Bar 
site on the World Wide 
Web. A three-year subject 
index is offered at 


http://www.FLABAR.org 


3 { 
| 


There’s never been any law practice building resource 

like the American Academy of Estate Planning Attorneys. 

Hear how exclusive membership can provide you with the 

tools, techniques, business systems, educational resources and 

marketing strategies that can transform your 
law practice and your life - guaranteed. 


Call 1-800-846-1555, ext. 12 today 
= for a FREE cassette tape. 


Estate Planning Attorneys 
Taking your practice to new heights. 


4250 Executive Square, Suite 900 «La Jolla, CA 92037 * 1-800-846-1555 » Visit our website at http://www.aaepa.com 


©Copyright 1998, American Academy of Estate Planning Attorneys. 


= 


President's Page 


Not the End, But a New Beginning 


e are down to the end 

now. Rather than the 

end, though, I hope I 

have given you anew 
beginning. I have had no reason for 
serving as your president other than 
a love for the law and a desire to make 
it better for you and the clients we 
serve. 

Twelve months ago I set specific 
goals designed to preserve and en- 
hance the practice of law. At that time 
the conventional wisdom was that 
these ideas were too far-reaching and 
ambitious to have a probability of 
coming to fruition. Let us now revisit 
these aspirations to see if indeed they 
have become a reality. 

Grievance mediation. It seemed 
clear in our grievance system that 
lawyers and clients were bogged down 
in a lengthy and cumbersome resolu- 
tion process in many matters which 
could be promptly and expeditiously 
handled through the use of mediation. 
A pilot program was begun in Tampa, 
Tallahassee, and Miami using volun- 
teer mediators. More than 75 cases 
were mediated, with a 98 percent suc- 
cess rate. The average time of the 
mediation process has been four 
weeks from the time the complaint 
was first filed until the resolution of 
the matter. I have personally spoken 
with complainants and respondent 
lawyers, as well as mediators, and all 
have been satisfied. Clients and law- 
yers alike are supportive of the pro- 
gram. 

Because of the success of the pilot 
program, a permanent Florida Bar 
Standing Committee on Grievance 
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Mediation has 
been put in place, 
and a petition has 
been filed with 
the Florida Su- 
preme Court to in- 
corporate the pro- 
cess into the 
Rules Regulating 

The Florida Bar. 
Speakers bureau. The lack of re- 
spect and understanding for lawyers 
and the legal and judicial system has 
reached an intolerable level. The pub- 
lic has a misconception as to what 
lawyers are all about. This disrespect 
is perpetuated through our school 
children, who are not being exposed 
to the routine good deeds lawyers do. 
To solve this problem on a grass-roots, 
person-to-person level, The Florida 
Bar Speakers Bureau was created. 
The first presentations were geared 
to adults and made to Rotary Clubs, 
Kiwanis Clubs, and various other civic 
groups. A major breakthrough oc- 
curred last October, when Education 
Commissioner Frank Brogan entered 
into a partnership agreement with the 
Bar to have lawyers go into the 831 
public middle and high schools of 
Florida to reach out to young people 
and clear up their misperceptions 
about lawyers and the administration 
of justice. Partnerships next were 
struck with the Association of Inde- 
pendent Schools, the Department of 
Community Colleges, and the Board 
of Regents of the State University Sys- 
tem. The Speakers Bureau has now 
been established under the guidance 
of a permanent standing committee, 


and is an integral, ongoing part of the 
middle schools, high schools, junior 
colleges, and state universities of 
Florida. More than 500 great lawyers 
have enrolled to be speakers. To date 
more than 365 speaking engagements 
have been held with civic groups and 
schools throughout Florida. This 
means that every day of the year, a 
member of The Florida Bar is out 
there setting the record straight. 

Reducing the cost of practicing 
law. There is no question that the 
costs of running a law office are stag- 
gering, and choking all lawyers. These 
costs can limit the handling of other- 
wise meritorious cases. Recognizing 
this, negotiations began with various 
vendors leading to discounts for over- 
night mail, postage machines, office 
supplies, catastrophic health insur- 
ance, long distance phone service, and 
law books. The marketplace is in con- 
stant flux in these areas, and the 
Member Benefits Committee has 
been reenergized to keep pace and 
adapt. The mandate of the committee 
is now clearly to find new and inno- 
vative ways to lower the cost of your 
overhead. 

Matching lawyer and client. We 
have reached out to prospective cli- 
ents — especially the midrange cli- 
ent — by specially promoting the 
Bar’s Statewide Lawyer Referral Ser- 
vice. While we specifically targeted 
Sarasota, Alachua, and Dade counties 
in a radio and newsprint campaign, 
there was a spillover effect for each of 
the 47 counties served by our system. 
As a result of this campaign the num- 
ber of referrals increased over the 
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Thanks to your 
collective help, the 
practice of law has a 
new and brighter 
beginning. 


prior year in the target counties by 
10 to 15 percent, and in the rest of 
the state by five percent. The lawyer 
referral program now has the experi- 
ence and knowledge to increase the 
referrals on a yearly basis. 
Constitution revision. This was 
the year the Constitution Revision 
Commission convened to study and 
provide amendments to Florida’s con- 
stitution. The commission’s need for 
objective, scholarly legal research was 
immediate and necessary. I promised 
the commission that The Florida Bar 
and its divisions, sections, and com- 
mittees would provide as much re- 
search as needed, on a pro bono basis. 
Thanks to the hard work ofthe Young 
Lawyers Division and the sections 
and committees, this promise was 
kept. More than 30 separate research 
memoranda and briefs on complex 
constitutional issues were supplied to 
the commission. All of this was done 
for no other reason than to serve the 
people of Florida, so Florida would 
have the best constitution possible. 
Other efforts. There was never 
any doubt in my mind that each of the 
programs envisioned one year ago 
would be accomplished. Other impor- 
tant work was done, including main- 
taining our standing vis-a-vis the 
Florida Legislature, finalizing new 
rules of advertising, and setting in 
place a long range plan for the Bar to 
follow over the next five years. These 
accomplishments were made possible 
by a team effort led by the Board of 
Governors. The Board of Governors is 
composed of very talented lawyers 
who provide the leadership and dedi- 
cation to get the job done. Jack 
Harkness, our executive director, and 
the staff he has assembled over the 
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years always maintain a positive at- 
titude and an overwhelming desire to 
be of service to the lawyers of this 
state. They are dedicated indeed. The 
Board of Governors as well as Jack 
Harkness and The Florida Bar staff 
deserve the thanks and support of 
every lawyer. They serve tirelessly and 
selflessly. 

A special source of inspiration and 
work has come from my personal 
friends, as well as my law firm. I am 
very blessed to have the greatest 
friends in the world. Without them, I 
would not exist. The same goes for my 
partner of more than 20 years, Steven 
Deutsch. He remains the person that 
I consider to be the best trial lawyer 
in Florida. There is nothing I have 
done this year without first consult- 
ing with Steve Deutsch for his valu- 
able insight. 

The real sacrifice this year has been 
made by my wife, Iliana, and my chil- 
dren, Beau and Caroline. There have 
been far too many times when I was 
gone from home. In spite of my ab- 
sence, Iliana held it all together with 
little or no help from me. Words can- 
not express the feelings that I have 
for my family and the gratitude that 
I owe to them for allowing my involve- 
ment with the Bar this year. I can only 
try to make it up to them. 

I would be remiss if I did not thank 
you, the lawyers of Florida — the real 
American heroes.Throughout the year 
when the call went out, you never 
failed to answer. In return I have 
given you the best that I have. 

And so it is that my time working 
for The Florida Bar comes to an end. 
Thanks to your collective help, I be- 
lieve the practice of law in Florida has 
a new and brighter beginning. 

As [head south to my home in Dade 
County and the practice of law, I will 
forever hold dear the memories of our 
times together. To you and your fam- 
ily, I wish all good things. 


Epwarp R/ BLUMBERG 
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Executive Directions 


recent speech by Philip 

Anderson, president-elect 

of the American Bar Asso- 

ciation, raised some issues 
we all should be aware of. Asked to 
address the Fellows of the Virginia 
Law Foundation on the topic of chal- 
lenges facing the legal profession, Mr. 
Anderson suggested that the next 
decade will see a critical juncture of 
events for our profession, with the 
continued globalization of our 
economy and continued pressure to 
provide legal services in cost-effec- 
tive, if nontraditional, ways. 

While we cannot prevent changes 
affecting our profession, he said, if we 
are vigilant we can help shape the 
impact of some of the pressures we 
will face, and, by doing so, can pre- 
serve the best traits of the profession; 
the traits which distinguish our pro- 
fession from the purely profit-ori- 
ented enterprises now beginning to 
encroach into the legal field. 

Demonstrating his keen under- 
standing of the history and traditions 
of our profession, as well as other 
professions and skilled trades, Mr. 
Anderson pointed out that we can 
trace our professional lineage back 
700 years to the establishment of the 
Guild of Lawyers and Notaries in 
Renaissance Florence. The Guild of 
Doctors, Apothecaries, and Grocers 
was founded at the same time, as 
were 18 other guilds. While all guilds 
were controlled entirely by their 
members, only the doctors and law- 
yers required a doctoral degree from 
a university, setting their professions 
apart from the trades ordinarily as- 
sociated with the term “guild.” 

The tradesmen largely lost control 
over their workplace during the Indus- 
trial Revolution, Mr. Anderson noted, be- 


12 THE FLORIDA BAR JOURNAL/JUNE 1998 


Preserving Our Profession 


cause of the demands of mass produc- 
tion and regimentation. They became 
employees. 

The medical profession fared better 
in controlling its workplace, he ob- 
serves, largely setting its own stan- 
dards from the late 13th century until 
the mid-1980s, when market pressures 
created the rise of HMOs and other 
managed care vehicles. 

“Managed health care has removed 
the control of the workplace and im- 
portant decisions pertaining to the 
care of patients from the treating 
physicians and placed the responsi- 
bility for those decisions in the hands 
of a faraway bureaucrat, who may or 
may not have a medical degree,” Mr. 
Anderson said. “Doctors have sold 
their practice to corporations, and the 
corporations, quintessentially crea- 
tures of capitalism and by nature 
oriented to the bottom line, are inca- 
pable of having a bedside manner.” 

The legal profession now faces 
some of the same pressures, he said, 
pointing to paralegals and others per- 
forming traditional legal work and, 
perhaps more disturbingly, to the 
worldwide phenomenon of law firms 
being bought out by accounting firms. 
The examples are many: Coopers & 
Lybrand has announced plans to be 
among the largest providers of legal 
services in the world by the year 
2000; Arthur Andersen is practicing 
law in France, Spain, and England, 
and recently acquired a 75-lawyer 
Australian firm; KPMG Peat Mar- 
wick recently acquired the largest 
law firm in France. 

The two primary reasons for con- 
cern, obviously, are that unlike ac- 
countants, lawyers are bound by a 
strict code of conduct, and communi- 
cations between attorneys and cli- 


ents are privileged. While all Ameri- 
can jurisdictions except the District 
of Columbia now prohibit lawyers 
from sharing fees with those outside 
the profession, Mr. Anderson points 
out, we must remain vigilant if we 
are to preserve our profession. 

Another area of increasing concern 
to the ABA, and to The Florida Bar, 
is that of judicial independence. Mr. 
Anderson pointed out that civics has 
not been a required course in junior 
high school since the 1960s, leading, 
inevitably, to a poor public under- 
standing of the vital role of our pro- 
fession and the judiciary in maintain- 
ing balance in our democracy. 

Your Board of Governors shares the 
concerns articulated by Mr. Anderson, 
and recently approved staff and a 
steering committee to make perma- 
nent the speakers bureau which, in 
partnership with the Department of 
Education and Board of Regents, is 
sending lawyers into classrooms at all 
levels to discuss these and other is- 
sues. The board also approved a spe- 
cial committee to study law firms’ pro- 
vision of ancillary services. The 
committee, chaired by board member 
Martin Garcia, will hold a public hear- 
ing June 19, during the Bar’s Annual 
Meeting at the Buena Vista Palace, 
and would welcome your comments. 

The Florida Bar will continue to 
work locally and at the national level 
with the ABA to protect the public 
interest by preserving the practice of 
law and maintaining our status as a 
public-spirited profession. 


JOHN F. HARKNESS, JR. 
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1997-98 Constitution 
Revision Commission 


A Progress Report 


by W. Dexter Douglass 


he journey to proposing revisions to Florida’s 

Constitution has been as rewarding as it has 

been lengthy. The conclusion of the process will 

come in November, when the citizens of Florida 
vote either to adopt or reject the nine proposed amendments 
of the Constitution Revision Commission. 

Over the past nine months I have traveled across the 
state with the 37 members of the Constitution Revision 
Commission in an effort to ensure that citizens of Florida 
do, indeed, have a voice in making changes to our state’s 
basic document. Our travels took us more than 2,000 miles 
for 15 public hearings. We heard more than 100 hours of 
testimony, from nearly 1,000 speakers. 

At the public hearings last summer we considered about 
600 proposals. Then the commission diligently studied the 
issues, wrote them into official proposals, examined them 
further in committees, voted numerous times on their mer- 
its, and finally approved the nine revisions to go on the 
ballot. 

Throughout the process it was important for commission 
members to realize that this body was formed to serve 
Florida’s citizens. We heard the desires of Florida’s people 
from the outset, and we have jointly come forward with 
changes to create less, but more accountable and respon- 
sive, government. 

An accompanying article in this issue provides an over- 
view of the commission’s product, and the Bar Journal’s 
October issue has been reserved for a detailed analysis of 
each of the commission’s proposals. 

I encourage members of The Florida Bar to familiarize 
themselves with the revision proposals and to participate 
in the November election. 
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Commission Members 

The Governor, Speaker of the House of Representatives, 
President of the Senate, and Chief Justice of the Florida 
Supreme Court appointed 36 members of the Constitution 
Revision Commission. Governor Lawton Chiles appointed 
15 members and designated the chair. Speaker Daniel 
Webster and President Toni Jennings each appointed nine 
members, and Chief Justice Gerald Kogan appointed three. 
Attorney General Robert A. Butterworth served by virtue 
of his office. 

Prior to the appointments, several citizens’ groups and 
individuals cautioned the appointing authorities to be sen- 
sitive to the needs of all Floridians and to create a commis- 
sion that was inclusive and representative of the state’s 
diverse population. It became quite clear that the appoint- 
ments to the commission, which included attorneys, judges, 
legislators, an architect, members of the business and real 
estate communities, educators, and locally elected officials, 
set the tone for establishing such a diverse and well-bal- 
anced group. 

The time and energy invested by the commissioners was 
immense. Many had perfect attendance records, which is 
quite remarkable considering the amount of time necessi- 
tated simply for travel to Tallahassee and around the state 
for meetings. None received compensation other than for 
travel. They truly provided a great service to the state of 
Florida and its citizens. 

Every region of the state was represented on the com- 
mission, and commissioners declined to adopt a parochial 
perspective on issues. Instead, they focused on the needs of 
the entire state. As an example, Commissioner Stanley 
Marshall of Tallahassee pushed for an amendment that 
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would have allowed for divided school 


CONSTITUTION REVISION COMMISSION 
REPRESENTATION BY COUNTY 


districts in the highest populated 
counties, a proposal that would have 
had no effect on his hometown. De- 


spite his efforts, the proposal failed, 


LEON 


Dexter Douglass NASSAU 
Martha Walters Barnett Marilyn Evans-Jones 
Kenneth L. Connor 
Gerald Kogan 
J. Stanley Marshall 
Robert Lowry Nabors 
Alan C. Sundberg 


DUVAL 


Ander Crenshaw 


James Harold Thompson 


VOLUSIA 
William Clay Henderson 


ORANGE 
Chris Corr 
Valerie W. Evans 


Judith Byrne Riley Toni Jennings 


Jon L. Mills John F. Lowndes 
CITRUS Jacinta Mathis 
Paul M. Hawkes PALM BEACH 
LAKE Clarence E. Anthony 
Dick Langley 
Carlos J. Alfonso Pam Beach 


Frank Morsani 


SARASOTA 


Barbara Williams Ford-Coates ave 
COLLIER 
Pat Barton . 
Robert A. Butterworth 
James A. Scott 
DADE 


Paul West 


Antonio L. Argiz 
Thomas H. Barkdull, Jr. 
Robert M. Brochin taxes. 
Ellen Catsman Freidin 
Carlos Planas 
Katherine Fernandez Rundle 
H.T. Smith 
Gerald T. Wetherington 
Stephen Neal Zack 
Ira Leesfield (Alternate) 
Lyra Blizzard Logan (Alternate) 


precise input. 


but the idea will live. 


Public Hearings 

The commission conducted exten- 
sive public hearings that served as the 
backbone to its consideration 


Committees 

Ten committees, which essentially 
paralleled the articles of the consti- 
tution, studied the filed proposals. The 


and ultimate 
product. Twelve 
public hearings 
were held around 
the state at the 
beginning of the 
commission pro- 
cess to receive 
citizen proposals. 
Similarly, public 
hearings were 
held near the end 
of the revision 
process to allow 
the public to com- 
ment on those 
proposals that 
had survived up 
until that point. 
All totaled, about 
1,000 citizens 
spoke at the 
hearings. 

Every public 
issue raised was 
considered by the 
commission. Pro- 
posals ranged 
from the ex- 
pected — judicial 
issues, reappor- 
tionment, abor- 
tion, death pen- 
alty, and Cabinet 
reform—to the 
unanticipated— 


legalization of mari- 
juana, denture reform, and various 


Any citizen proposal receiving the 
support of at least 10 commissioners 
was moved forward, formally drafted, 
and referred to a committee for more 
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committees, unlike those in the Leg- 
islature, had no authority to defeat a 
proposal. They could, and did, offer 
improved language in the form of com- 


mittee substitutes that were sent for- 
ward. All proposals were considered 
by the full commission. 

Select committees also were ap- 


PRINCIPAL FEATURES OF REVISIONS 


The following are offered by the 1997-98 Constitution 
Revision Commission: 


1) Environment. Extends P-2000 bonding authority, unifies 
Game and Fresh Water Fish Commission and Marine Fisher- 
ies Commission, and expands upon the state policy to pro- 
tect and conserve the natural resources of the state. 


2) Education. Directs the state to provide an efficient, safe, 
and high quality system of public education and provides that 
education is a paramount duty of the state. 


3) Judicial. Provides for local option to adopt a system of 
merit selection and retention of trial judges, increases county 
court judges’ terms to six years, and provides that the State 
of Florida would assume much of the expense associated 
with the judiciary. 


4) Cabinet Restructuring. Streamlines the Cabinet from six 
to three members: the Attorney General, the Commissioner 
of Agriculture, and the Chief Financial Officer, which would 
perform the duties of both Treasurer and Comptroller. 


5) Basic Rights. Provides that women and men are equal be- 
fore the law, provides that no person shall be deprived of any 
right because of national origin and revises the term physical 
handicap to physical disability. 


6) Local Government. Broadens tax exemptions for govern- 
mental uses of municipal property, permits local option ex- 
emption for tangible personal property tax exemption, and 
addresses ex parte communication limitation as it relates to 
local governments. 


7) Election Reform. Improves ballot access for minor par- 
ties and independent candidates, provides public financing 
of campaigns for statewide candidates, permits candidate for 
governor to run in primary without announcing running mate, 
and provides for nonpartisan schoo! board elections. 


8) Firearms. Provides for local option for waiting period and 
criminal checks associated with the sale of any firearm. 


9) Miscellaneous. Provides for miscellaneous technical or 
noncontroversial revisions. 
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pointed for issues relating to the ini- 
tiative process, sovereign immunity, 
and Article V costs. It is interesting 
to note proposals filed by a commis- 
sioner that were not approved by the 
commission: sovereign immunity re- 
form, an independent reapportion- 
ment commission, a unicameral leg- 
islature, abortion (parental consent 
and partial birth abortion), and the 
death penalty (modifying the process). 


Sessions and Votes 

The commission met in full session 
from October through March in the Sen- 
ate chamber, where it debated, refined, 
and ultimately voted on proposals. For 
a proposal to be placed on the ballot, it 
needed a super-majority vote of the com- 
mission (22 or more votes). The super- 
majority vote requirement represented 
a marked departure from the 1978 com- 
mission, which required a simple-ma- 
jority vote. 


Conclusion 

Florida’s only other experience with 
constitution revision was 20 years 
ago, when it became apparent that 
citizens’ appetite for revision was non- 
existent. As a result, all eight pro- 
posed revisions were rejected. Even- 
tually, many of those proposals were 
adopted by the Legislature or through 
citizen initiatives, and placed in the 
constitution or in statutes. 

Whether any or all of the nine pro- 
posed amendments pass or fail, the 
work of the 1997-98 Constitution Re- 
vision Commission should not be 
judged primarily on the results of the 
November 8 election. Rather, the com- 
mission should be seen as a group that 
provided a relatively unbiased review 
of the constitution for the citizens of 
Florida. The commission provided the 
state with an intense study of hun- 
dreds of issues, then determined 
which ones were important enough to 
have its citizens either approve or re- 
ject as constitutional amendments. 

The entire commission experienced 
a unique opportunity to examine the 
blueprint for Florida government. The 
commission performed its duties hon- 
orably and well. On November 3, the 
citizens of Florida will get their final 
say on the commission’s exhaustive 
review of the state constitution. O 
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A Preview of 
Constitutional Revision 


by Deborah K. Kearney, Deborah Ben-David, 
and Ana Cristina Martinez 


n May 5, 1998, the Florida Constitution Revi- 

sion Commission filed its proposed amend- 

ments with the Secretary of State. The pro- 

posed revisions will be submitted to Florida 
electors at the general election on November 3, 1998. At 
the time this article went to press, 33 of the 187 proposals 
considered by the commission survived the lengthy delib- 
erative process.! Members of the public participated 
throughout this process, from last summer’s 12 statewide 
public hearings, which were the genesis of many proposals, 
to the final public hearings in March, when members of the 
public spoke on the more than 40 proposals that survived 
the first round of cuts. Public participation will culminate 
this November when voters register their opinions on the 
commission’s final product. 

The commission’s Committee on Style and Drafting was 
charged with refining the proposals, recommending whether 
and how they should be grouped, and preparing ballot title 
and summary language. Ultimately, the 33 proposals were 
grouped into nine revisions, the form in which they will 
appear on the ballot. The revisions are as follows: 

*Local Option for Selection of Judges and Funding of 
State Courts 

*Basic Rights 

¢ Public Education of Children 

¢Miscellaneous Matters and Technical Revisions 

*Conservation of Natural Resources and Creation of Fish 
and Wildlife Conservation Commission 

¢BallotAccess, Public Campaign Financing, and Election 
Process Revisions 

Restructuring the State Cabinet 
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Local and Municipal Property Tax Exemptions and Citi- 
zen Access to Local Officials 

¢Firearms Purchases: Local Option for Criminal History 
Records Check and Waiting Period 


Selection of Judges 
and Funding of State Courts 

The issue of whether state trial court judges should be 
elected or selected and retained through a merit system 
has long been a topic of debate. Currently, only appellate 
judges are selected and retained through the merit system, 
while circuit and county court trial judges are elected. 
However, many of these trial judges are initially appointed 
through merit selection, depending upon the timing of the 
vacancy they fill. These appointed trial judges then become 
subject to subsequent elections. This revision would allow 
each circuit and county to determine for itself whether to 
continue electing its trial court judges or to adopt merit 
selection and retention. The electors of each circuit and 
county would make an initial determination at the general 
election of the year 2000. The revision also allows for sub- 
sequent opting out of the merit selection and retention sys- 
tem. 

The judicial revision also addresses the allocation of fund- 
ing for the state courts system. When Article V was sub- 
stantially revised in 1972, creating a state courts system 
in place of the myriad of local tribunals and officers, it was 
largely promoted and accepted with the promise that local 
governments would be relieved of the costs of operating 
courts. Unfortunately, the state never fully assumed the 
costs. To that end, the revision assigns the state the re- 
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sponsibility of funding the state courts 
system, state attorneys’ offices, pub- 
lic defenders’ offices, and court-ap- 
pointed counsel. 

Funding for the offices of the clerks 
of the circuit and county courts per- 
forming court-related functions is to 
be provided by users of the courts 
through filing fees and service charges 
and costs. Counties, however, will be 
required to fund the costs of construc- 
tion, lease, maintenance, utilities, se- 
curity of facilities for the trial courts, 
public defenders’ offices, state attor- 
neys’ offices, and the offices of the 
clerks of the circuit and county courts, 
as well as the costs of communications 
services, existing radio systems, and 
multi-agency criminal justice infor- 
mation systems. 

The revision also increases county 
court judges’ terms from four to six 
years and corrects the term of office for 
one of the members of the Judicial 
Qualifications Commission, which had 
been inadvertently omitted. 


Basic Rights 

The revision entitled “Basic Rights” 
deals with §2 of Article I, which bears 
the same name. The proposed amend- 
ment adds “national origin” to the 
existing list of protected classes, which 
consists of race, religion, and physi- 
cal handicap. “Physical handicap” is 
changed to “physical disability,” un- 
der the reasoning that the former has 
fallen out of fashion as a derogatory 
term for persons with disabilities. 
This was considered by the commis- 
sion to be purely a technical change. 
Finally, the proposal adds that all 
natural persons, who are declared to 
be equal before the law, includes “fe- 
male and male alike.”* This would 
explicitly recognize the equality of 
women and men. 


Public Education of Children 
The education package includes two 
amendments to Article IX, §1, also 
known as the education article. The 
first is aspirational in nature. It de- 
clares the education of children to be 
a fundamental value of the people of 
Florida and adequate provision for 
education to be a paramount duty of 
the state. The second amendment re- 
quires that adequate provision be 
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Funding for 
circuit and county 
court clerks 
performing court- 
related functions 
is to be provided 
by court users 
through filing and 
service charges. 


made for a “uniform, efficient, safe, 
secure, and high quality system of free 
public schools.”* If adopted, this revi- 
sion would restore the state’s duty to 
provide for education to the level of 
the 1868 Constitution.‘ 


Miscellaneous and 
Technical Revisions 

The revision entitled “Miscella- 
neous Matters and Technical Revi- 
sions” contains a series of nine 
amendments that were thought by 
most members to be either technical 
or noncontroversial in nature. One 
removes all gender-specific references 
from the constitution, rendering it 
gender-neutral. Another change sim- 
ply shifts a provision requiring an eth- 
ics code for all state employees and 
nonjudicial officers from Article III to 
Article II, where other government 
ethics provisions are housed. 

The next two amendments in this 
revision deal with the Legislature. 
One is a proposal to remove an ambi- 
guity regarding the time for the 
Legislature to consider veto messages. 
The existing provision states that the 
Secretary of State shall lay a veto 
message before the House from which 
it originated at its next regular or 
special session. This language has 
been interpreted in a variety of ways 
by the House of Representatives, the 
Senate, and theAttorney General. The 
proposed revision clarifies that if a 
vetoed bill is to be overridden it may 
be taken up at any session through 


the next general session, but once 
taken up would not be available for 
consideration at a later session. 

The second amendment relating to 
the Legislature is a clarification of the 
constitutional provision for a 72-hour 
public review period of general appro- 
priations bills. The constitution now 
states that all general appropriations 
bills must be furnished to various 
public officials at least 72 hours be- 
fore “final passage” by either house 
of the Legislature. The original intent 
behind this “cooling off” period provi- 
sion was to make the appropriations 
bill available for public review. How- 
ever, this provision has been inter- 
preted instead to require 72 hours’ 
notice for all general appropriations 
bills, including the initial bills passed 
by each house prior to conference. This 
amendment specifies that the 72-hour 
requirement refers only to final pas- 
sage of the bill “in the form that will 
be presented to the governor,” i.e., the 
conference committee report. 

Also in this catch-all revision are 
three amendments relating to mili- 
tary courts. One is a proposal that 
excepts the Department of Military 
Affairs, which conducts courts-mar- 
tial, from the constitutional ban that 
prohibits state agencies from impos- 
ing sentences of imprisonment.'A sec- 
ond permits the Legislature to autho- 
rize military courts-martial to be 
conducted by military judges of the 
Florida National Guard with direct 
appeal to the First District Court of 
Appeal. The third requires the state 
Supreme Court to adopt rules to al- 
low the state appellate courts to sub- 
mit questions relating to military law 
to the federal Court ofAppeals for the 
Armed Forces for an advisory opinion. 

The final two amendments in this 
revision relate to the Constitution 
Revision Commission and theTax and 
Budget Reform Commission. As to the 
former, the proposal gives the commis- 
sion more time to conduct its affairs 
by providing for an earlier date by 
which appointments must be made. 
As for the latter, the proposal removes 
burdensome voting procedure re- 
quirements and changes the 
commission’s convening times from 
every 10 to every 20 years, alternat- 
ing with the years the Constitution 
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Revision Commission convenes. 


Natural Resources and 
Creation of Fish and Wildlife 
Conservation Commission 
The revision relating to the envi- 
ronment encompasses four separate 
proposals, all of which are intended 
to promote natural resources conser- 
vation in the state. The first proposal 
is largely aspirational in nature. It 
amends Article II, §7, entitled “Natu- 
ral resources and scenic beauty.” Pres- 
ently, that section declares that it is 
the policy of the state to conserve and 
protect its natural resources and sce- 
nic beauty, and requires “adequate 
provision” to be made by law for the 
abatement of air and water pollution 
and of excessive and unnecessary 
noise. The proposed amendment to 
this section will require adequate pro- 
vision also to be made for the conser- 
vation and protection of natural re- 
sources. Although numerous state 
laws are aimed toward conservation 
and protection of the state’s natural 
resources, this is not mandated by the 


constitution. This proposed addition 
would send a message to the Legisla- 
ture that the citizens desire strong 
protection of the state’s natural re- 
sources. 


Deborah B. Kearney, general coun- 
sel for the Constitution Revision Commis- 
sion, served as deputy general counsel to 
the Governor from 1990 to 1997. Ms. 
Kearney graduated from Florida State 
University Law School in 1981. 

Deborah Ben-David is an assistant 
general counsel to the Constitution Revi- 
sion Commission. Prior to that she served 
as law clerk to Florida Supreme Court 
Justice Stephen H. Grimes. Ms. Ben-David 
received her B.A. and her J.D., with high 
honors, from the University of Florida. 

Ana Cristina Martinez is an as- 
sistant general counsel to the Constitu- 
tion Revision Commission. Prior to join- 
ing the CRC, she handled civil trials and 
appeals as an assistant attorney general. 
After receiving her B.A. and J.D. from the 
University of Florida, Ms. Martinez served 
as law clerk to Florida Supreme Court 
Justice Ben F. Overton. 

The authors thank President 
Blumberg for his enthusiastic support 
and all of The Florida Bar members who 
generously gave time to prepare issue pa- 
pers on various legal issues that came 
before the commission. Their efforts al- 
lowed for a balanced and thorough con- 
sideration of the many proposals filed and 
necessarily added to the quality of the 
commission’s final product. 
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As its title suggests, this revision 
also creates the Fish and Wildlife 
Conservation Commission.* This new 
commission would exercise the execu- 
tive and regulatory powers of the ex- 
isting Game and Fresh Water Fish 
Commission (a constitutional entity) 
over wild animal life and freshwater 
aquatic life. It also would have execu- 
tive and regulatory powers over all 
marine life that is currently regulated 
by the legislatively created Marine 
Fisheries Commission (MFC) and the 
Governor and Cabinet. As a conse- 
quence, the Legislature would lose 
authority over marine life regulated 
by the MFC. Because the MFC does 
not regulate all marine life, the Leg- 
islature would retain authority over 
some marine life, including endan- 
gered species, unless it delegates this 
authority to the new commission. This 
proposal substantially furthers the 
goal of having one centralized “crit- 
ter” agency that can better insulate 
natural resources conservation efforts 
from political forces. 

Among the most popular proposals 
considered by the commission is one 
authorizing the issuance of state rev- 
enue bonds to finance the acquisition 
and improvement of property for con- 
servation, outdoor recreation, water 
resources development, restoration of 
natural systems, and historic preser- 
vation. This would essentially extend 
the state’s bonding authority for land 
acquisition programs such as Preser- 
vation 2000. A similar constitutional 
provision exists but expires in 2013. 
This proposal ensures that state ef- 
forts to acquire land for conservation 
will not be stymied by lack of fund- 
ing. 

Currently by statute, the Board of 
Trustees of the Internal Improvement 
Trust Fund’ cannot dispose of land 
held in trust except by vote of at least 
five of the seven trustees. This pro- 
posal inserts a two-thirds super ma- 
jority requirement into the constitu- 
tion and extends this standard to any 
state entity holding title to conserva- 
tion lands, which includes the water 
management districts and the Game 
and Fresh Water Fish Commission. 
Added protection comes from the re- 
quirement that there also be a deter- 
mination that the property in ques- 


tion is no longer needed for conserva- 
tion purposes. A similar finding is now 
required for lands acquired under the 
Preservation 2000 program. 


Ballot Access, Public 
Campaign Financing, and 
Election Process Revisions 

The keystone of the elections pack- 
age is the statement that “the require- 
ments for a candidate with no party 
affiliation or for a candidate of a mi- 
nor party for placement of the 
candidate’s name on the ballot shall 
be no greater than the requirements 
for a candidate of the party having the 
largest number of registered voters.” 
Of all the proposals recommended, 
this one stands out as a product of 
public input. It is certain that none of 
the members joined the commission 
bearing an agenda to reform some of 
the very foundations of the state’s 
election laws. It was only through the 
public hearing process that the com- 
mission learned that Florida has the 
most restrictive ballot access laws in 
the nation and perhaps in the free 
world. 

Currently, for ballot placement, a 
candidate from the Republican or 
Democratic party may either pay a fil- 
ing fee or obtain petition signatures 
equal in number to three percent of 
those voting in the last general elec- 
tion who were registered in the 
candidate’s party. Compare this to an 
independent candidate or a candidate 
from one of the 24 minor parties reg- 
istered in this state. Those candidates 
must pay the filing fee (or file an oath 
of undue burden) and obtain petition 
signatures equal to three percent of 
all those voting in the last general 
election. While this proposed addition 
toArticle VI does not address the com- 
paratively high filing fees imposed in 
the state or the inequality in disburse- 
ment of these fees, the proposal would 
remove substantial burdens to ballot 
access imposed on those who are not 
members of one of the major parties. 

In the same vein, another change 
to the state elections process emerged 
in the recommendation to allow all 
registered electors, regardless of party 
affiliation, to vote in a primary elec- 
tion in which all of the candidates for 
the office have the same party affilia- 
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tion and the winner will have no op- 
position in the general election. This 
proposal does not adopt an “open” pri- 
mary system, a concept that failed to 
gain the necessary support of the full 
commission. Rather, the proposal rec- 
ognizes that in some races the pri- 
mary has the effect of the general elec- 
tion. In those cases, all electors would 
be permitted to vote in the primary. 

The elections package also contains 
an amendment to require a method 
of public financing of campaigns for 
statewide office in which candidates 
agree to spending limits. While statu- 
tory law currently does provide such 
a system, that law has been the sub- 
ject of repeated attacks. This provision 
would protect the current law and 
prohibit its degradation by allowing 
for greater but not lesser use of these 
“clean money” campaign reform tools. 

Candidates for Governor would not 
be required to choose a Lieutenant 
Governor running mate until after the 
primary elections should the elections 
package pass. This process would op- 
erate somewhat more like the federal 
system, in which a party’s Presiden- 
tial candidate is named before the 
naming of a Vice-Presidential candi- 
date, allowing a broader range of po- 
tential running mates, including pri- 
mary opponents. 

Nonpartisan elections for school 
board members would be required 
under the proposed revision. Cur- 
rently, only charter counties have the 
ability to hold nonpartisan school 
board elections. Finally, the commis- 
sion propesed making a technical 
change to reflect the voting age as 18, 
as required by the federal Constitu- 
tion. 


Restructuring State Cabinet 
It has been suggested that Florida’s 
unique and fragmented executive 
branch of state government should be 
modernized to provide a more ac- 
countable executive and to streamline 
this branch.* Since past efforts to en- 
tirely abolish Florida’s Cabinet of 
statewide elected officials did not fare 
well, the commission took a different 
tack and recommended reducing the 
membership of the Cabinet. This pro- 
posal, in large part, was jointly sug- 
gested at the public hearings by 
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Comptroller Bob Milligan and Trea- 
surer Bill Nelson, both members of 
the Cabinet. 

The current Cabinet is composed of 
the Secretary of State, Attorney Gen- 
eral, Comptroller, Treasurer, Commis- 
sioner of Agriculture, and Commis- 
sioner of Education. The suggested 
Cabinet restructure would reduce the 
Cabinet to a Chief Financial Officer, 
Attorney General, and the Commis- 
sioner of Agriculture. The offices of 
Comptroller and Treasurer would be 
eliminated and their duties assigned 
to the Chief Financial Officer. The 
Secretary of State and Commissioner 
of Education would no longer serve on 
the Cabinet. The office of Secretary of 
State, referred to as the Custodian of 
State Records, would be filled as pro- 
vided by law. The Commissioner of 
Education would become an ap- 
pointed position. Since the Governor 
and Cabinet would, under this 
scheme, constitute an even number, 
the revision provides that in the event 
of a tie vote, the side on which the 
Governor voted will prevail. 

The state Cabinet acts in several 
different capacities, including the 
State Board of Education. Under this 
revision, a seven-member board ap- 
pointed by the Governor would take 
over that role. This newly constituted 
state board would appoint a Commis- 
sioner of Education, allowing for a 
commissioner who could dedicate full 
time to education matters, 
undistracted from the many and var- 
ied issues coming before the Cabinet. 

If the changes are adopted by the 
electors, this revision would apply to 
the elections in 2002 and take effect 
on January 7, 2003. 


Tax Exemptions and Citizen 
Access to Local Officials 

This revision tackles several issues 
relating to local governments. For 
many years the state has been con- 
sidering how to deal with the differ- 
ence in tax treatment of state and 
county governments on one hand and 
municipal and special district govern- 
ments on the other. The former are 
completely immune from taxation; the 
latter are exempt only to the extent 
their property is used for public pur- 
poses. Our courts have been relatively 


” 


stringent in defining “public purpose 
in this context. Principally in the taxa- 
tion of airports and seaports, where 
municipal or special district property 
is leased to private entities, there has 
been much litigation and dissatisfac- 
tion. The subject revision provides 
that all property owned by a munici- 
pality or special district and used for 
airport, seaport, or public purposes as 
defined by general law, may be ex- 
empted from taxation. 

Another issue that has caused some 
discontent is the circumstance in 
which a local government official may 
not discuss matters with the public 
when those matters are before the 
official’s board when the board is sit- 
ting in a quasi-judicial capacity. This 
happens most often in zoning and 
land use matters. To remedy this situ- 
ation, the local government revision 
includes a new section in Article VIII 
stating that “[t]he people shall have 
the right to address a local govern- 
ment public official without regard to 
ex parte communications consider- 
ations, in a manner consistent with 
ethics laws.” 

Finally, the revision includes two 
opportunities for local tax relief. First, 
the Legislature may authorize coun- 
ties and municipalities to grant ad 
valorem tax exemptions for real prop- 
erty used for conservation purposes. 
Second, counties may exempt from the 
tangible personal property tax all ap- 
purtenances and attachments to mo- 
bile home dwellings classified as tan- 
gible personal property and all 
appliances, furniture, and fixtures 
classified as tangible personal prop- 
erty in residential rental facilities 
having 10 or fewer individual hous- 
ing units. Testimony from county tax 
collectors indicated that, as to the lat- 
ter exemption, the costs of collecting 
these taxes exceeded the revenues. 


Firearms Purchases 

Of all the proposals considered by 
the commission, the proposal relating 
to a county option to regulate the sale 
of firearms elicited the most public 
attention and comment. Before 1987, 
counties and municipalities were free 
to adopt ordinances regulating the 
use, purchase, and sale of firearms to 
the extent that those laws did not con- 
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flict with Florida or federal law. Ac- 
cording to a 1985 study by the Florida 
House of Representatives’ Criminal 
Justice Committee, there were more 
than 400 regulatory provisions relat- 
ing to firearms and ammunition in 
effect in at least 188 municipalities 
and 53 counties. In order to provide 
uniform firearms laws, in 1987, the 
Legislature expressly preempted the 
regulation of firearms and ammuni- 
tion to the state.? This includes the 
regulation of the purchase, sale, trans- 
fer, taxation, manufacture, ownership, 
possession, and transportation of fire- 
arms and ammunition.” 
AlthoughArticle I, §8(b) of the con- 
stitution mandates a three-day wait- 
ing period between the retail pur- 
chase and delivery of a handgun, by 
statute unlicensed dealers who sell 
their “personal inventory” at gun 
shows, exhibits and flea markets are 
excluded from this requirement. To 
address this perceived loophole, this 
proposed revision to Article VIII au- 
thorizes each county, by a vote of the 
majority of its electors, the option of 


requiring a criminal history records 
check and a waiting period of three to 
five days in connection with the sale 
of any firearm where any part of the 
transaction occurs on property open 
to public access. Concealed weapons 
permit holders would not be subject 
to the provisions of this amendment 
when purchasing a firearm. 0 


1 By an extraordinary vote of 25 mem- 
bers, any of these proposals could be re- 
considered by the commission when it 
meets on May 5. 

2 The proposal in its original form added 
the word “gender” to the list of protected 
classes. It was modified to its present 
form after several members of the com- 
mission expressed the concern that the 
wording and placement among the pro- 
tected classes might result in the autho- 
rization of same-sex marriages in Florida. 
See Baehr v. Lewin, 852 P. 2d 44 (Haw. 
1998) (holding that equal rights provision 
in Hawaii Constitution required the court 
to apply strict scrutiny test to marital 
statute prohibiting same-sex marriage). 

3 In 1994, a coalition of student, parents, 
and educators brought suit to enforce the 
provision in Articie IX, §1, that there be 
adequate provision for a system of free 


public schools. Coalition for Adequacy and 
Fairness v. Chiles, 680 So. 2d 400 (Fla. 
1996). The court affirmed the dismissal 
of the case based on the lack of “textu- 
ally demonstrable guidance” in the con- 
stitution by which the court could deter- 
mine whether a given level of state 
funding is constitutionally adequate. The 
proposed language may provide the stan- 
dards heretofore lacking. 

4 Article VIII, §1 of the 1868 Constitu- 
tion provided, “It is the paramount duty 
of the State to make ample provision for 
the education of all the children residing 
within its borders, without distinction or 
preference.” 

5 Fia. Const. Art. I, §18. 

6 A similar proposal was the subject of 
an initiative petition struck down by the 
Florida Supreme Court in January for in- 
adequate ballot summary language. Ad- 
visory Opinion to theAttorney General Re: 
Fish and Wildlife Conservation Commis- 
sion: Unifies Marine Fisheries and Game 
and Fresh Water Fish Commissions, 23 
Fla. L. Weekly S20 (Fla. Jan. 8, 1998). 

7 This board consists of the Governor, 
Secretary of State, Attorney General, 
Comptroller, State Treasurer, Commis- 
sioner of Education, and Commissioner 
of Agriculture. Fia. Stat. §253.01 (1997). 

8 The legislative and judicial branches 
were reformed in 1968 in 1972, respec- 
tively. 

9 Fra. Stat. §790.33 (1997). 

10 Stat. §790.33(1) (1997). 


The Midstate Corporate Outfit 

A real value. The black or brown padded viny! 
| binder is silk-screened in gold, and the corporate 
| name appears on a gold label which fits into 
| a window on the spine. The binder comes 
with matching slipcase, 20 imprinted stock 
certificates and cancellation sheets, corporate 
seal with pouch, minutes & by-laws and 
transfer ledger. Only $47.50 


No company offers Florida attorneys 
_as many legal products and services as we do 


Here are just a few of the many products we offer: 


Corporate Supplies 
Our corporate kits feature elegant design, durable construction, many 
convenient features and are all value-priced. Most kits in your hands 
within 24-48 hours. 


Software 


For more information on these and our other products, 
a copy of our free 80-page catalog, to meet with one of our 
representatives or to place an order, call us at 


800-LAW-MART 


(407) 299-8220 or FAX (407) 291-6912. 


Stationery— Engraving and Thermography 
Use our considerable design experience to help 
you create a more professional image. Choose 
from a wide range of fine cotton papers in 
various finishes, including laser and recycled 
grades. We now offer laser-proof thermographed 
stationery. Our in-house engraving and 
thermography plant provides fast service, 
and our prices are very competitive. Call for 
our free engraving or thermography portfolio. 


Blumbergexcelsior is the only distributor of affordable legal software 
that offers over 100 programs including bankruptcy, document 
assembly, HUD RESPA and dockets/calendar, from many developers. 
We provide personal service and support, an unbeatable 30-day, 
money-back guarantee and low prices. For information on our 
software call our software specialist at (800) 221-2972 ext. 565. 


Blumbergixcelsior 


4435 Old Winter Garden Road, Orlando, FL 32802 


Since 1887 


THE FLORIDA BAR JOURNAL/JUNE 1998 27 


2 
t 
2 
Ay 
ig 
: 


Annual Report 


Sections and Divisions 
The Florida Bar 


Administrative Law 

This past year offered our section many continuing and 
new opportunities and challenges. 

We made progress in growing our section by increasing 
member participation in section activities and recruiting 
a core of next generation section leaders. Several new ex- 
ecutive council members joined us and they reflect the 
diversity of section membership—a strength that has en- 
abled us to mold consensus positions, which are generally 
viewed as balanced and objective. Through Elizabeth 
McArthur’s leadership, our membership is approximately 
1,000. 

We amplified our efforts to establish our student ad- 
ministrative law writing contest. The fundraising goal has 
been met and we expect to start the program in fall 1998. 
Students enrolled in Florida law schools will be eligible to 
enter. Cash prices will be awarded and the first place 
winner’s article will be published in The Florida BarJour- 
nal. Submissions must address some aspect of Florida 
administrative law, including constitutional issues related 
to Florida administrative process. We hope this effort will 
be the first step in establishing a stronger working rela- 
tionship with each state law school to promote and sup- 
port teaching state administrative law. 

CLE programs took center stage this past year. Under 
Donna Blanton’s excellent guidance, the section presented 
programs on alternative dispute resolution in the admin- 
istrative forum and administrative litigation.John 
Sjostrom chaired the litigation program which highlighted 
practical techniques in dealing with the recent APA revi- 
sions. 

Our Public Utilities Law Committee was particularly 
busy. Jim Rossi, Doc Horton, Floyd Self, and Booter Imhoff 
presented a timely and spirited program on legal and policy 
issues surrounding retail electric regulation. This offer- 
ing attracted 130 attendees and may set the stage for a 
follow-up next year as the legislature further considers 
this complex policy issue. The committee also presented 
an ethics seminar for Public Service Commission practi- 
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tioners. This hands on, small group, problem-solving pro- 
gram hopefully will be repeated annually. Organizers were 
Doc Horton, Everett Boyd, Ron Vandiver, and Floyd Self. 

The Publications Committee produced several newslet- 
ters and columns for The Florida Bar Journal. The news- 
letter is published four times during the Bar year. It high- 
lights executive council meetings and includes notes on 
recent appellate court decisions and discussion of often 
provocative administrative law trends and noteworthy 
events. Dan Stengle and Elizabeth McArthur co-edited this 
year’s newsletter. 

Building on our prior recognized assistance to the 
Governor’s Administrative Procedure Act Review Commis- 
sion and the legislature, the section provided advice to 
the legislature as it reviewed recent revisions to the APA. 
As part of this effort, several section members offered per- 
sonal suggestions on the legislature’s process for review- 
ing administration agency rules identified as lacking spe- 
cific legislative authority. The section also monitored action 
by the Governor and Cabinet as they assessed the recently 
adopted Uniform Rules of Procedure that implement re- 
cent APA revisions. Once again, past chairs Linda Rigot 
and Bill Williams did an outstanding job. 

It’s been a privilege for me to chair the Administrative 
Law Section. I have particularly enjoyed the camaraderie 
of the executive council and the members’ friendship and 
support. I especially want to thank our past chair, Bill 
Williams, for his insight and counsel, and Jackie Werndli, 
our section administrator, for her “always there” support. 


Rosert M. RHODES 
Chair 


Appellate Practice and Advocacy 

1997-98 marked yet another year of sustained growth 
and improvement of the Appellate Practice and Advocacy 
Section’s projects and programs. 

Of particular note this year is the inception of the 
section’s skills academy held jointly with the continuing 
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legal education department of 
Stetson University College of Law. 
Through the considerable efforts of 
executive council members such as 
Tom Hall and Judge Peter Webster, 
the section has created an outstand- 
ing program for appellate lawyers, 
from the least experienced to the 
most seasoned veterans. 

The section has continued to im- 
prove its other CLE programs. This 
year marks the resumption of the 
section’s Inside the Eleventh Circuit 
program, which offers special insight 
into practice before our local federal 
appellate court. Judge Kathryn Pecko 
and her entire steering committee 
deserve special praise for their efforts 
in bringing back this program for our 
members and the rest of the Bar. 
Likewise, our other sponsored and 
cosponsored programs have contin- 
ued to improve under the steward- 
ship of our committee chair, Jack 
Aiello, and Judge Pecko, the vice 
chair. 

The Publications Committee has 
once again produced an excellent 
FloridaAppellate Practice Guide, due 
to the efforts of Nancy 
Copperthwaite, Cindy Hofmann, An- 
gela Flowers, and Chris Ng. In addi- 
tion, Angela Flowers and Kim Staffa, 
the staff of our section journal, The 
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Record, continue to produce an excel- 
lent product. 

For annual meeting this summer, 
we expect to present our section’s 
highest award, the James C. Adkins 
Award, to yet another significant con- 
tributor to Florida appellate practice. 

Of course, no Appellate Practice 
and Advocacy Section report could be 
complete without including a special 
note of gratitude to the best section 
administrator around, Jackie Werndli. 
Jackie’s insight, assistance, atten- 
tion, and diligence have in great part 
been responsible for our section’s 
success in its short history. Next year, 
under the watchful eyes and careful 
control of Chair-elect Roy Wasson, I 
expect even bigger and better things 
to come. 


CHRISTOPHER L. KuRZNER 
Chair 


Business Law 

I am pleased to report that the 
Business Law Section is thriving and 
has so far survived its first female 
chair since 1975. With approximately 
4,000 members, the section continues 
to offer a unique opportunity for busi- 
ness lawyers (and now law students) 


to network, to participate in legisla- 
tive and continuing education activi- 
ties, and to otherwise stay on the cut- 
ting edge of business and business 
law developments. 

Our 1997-98 bar year kicked off 
with the section’s third annual re- 
treat at the Ritz Carlton in Naples. 
The retreat was an experiment of 
sorts. For the first time, regular com- 
mittee meetings were combined with 
the retreat’s social and continuing 
legal education programs. At the Sat- 
urday night dinner in Naples, the 
section took a moment to honor its 
past chairs, all of whom have contrib- 
uted something special to the 
section’s growth and development. 
Indeed, each year, our retreat im- 
proves in both its quality and atten- 
dance. Our 1998 retreat is already on 
course (golf and otherwise) and is 
scheduled for September 11 and 12, 
again at the Ritz Carlton in Naples. 

Also for the first time, we have of- 
ficial law student members partici- 
pating in section programs and com- 
mittees. Under the guidance of David 
Ackerman and Ted Borowski, the 
Law Student Liaison Committee 
sponsored receptions at Florida law 
schools and instituted a statewide 
writing contest for law students. 

This also was the year that the 
Business Law Section seriously en- 
tered the computer age. Our section’s 
web page can be found at http:// 
www.flabuslaw.org and is a“favorite” 
on my computer. Webmaster Larry 
Silverman maintains a functional 
web site which members use to learn 
about section activities, to communi- 
cate on section projects, and to link 
up with other web sites important to 
business law practitioners. E-mail 
has also become a major communi- 
cation tool for sharing information 
and conducting section business. 
Next year’s section directory will in- 
clude member e-mail addresses. 

The section traditionally has ap- 
pointed special project committees to 
study and propose solutions to busi- 
ness law problems. Under the guid- 
ance of Mike Williamson, one such 
committee this year completed its 
comprehensive study of Florida’s 
post-judgment collection remedies 
law. The result of the study is a pro- 
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No matter what your specialty, you depend heavily on No, a home page won’t work miracles — your 
referrals for a successful practice. Now showcasing your referrals aren’t going to skyrocket overnight. But we'll 
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from West Group assures referral customers can reach you of your firm’s referral strategy. 
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The Business Law Section launched a law student membership program and an Internet 
site this year. Pictured are immediate past Chair Philip Schwartz, Miami, and Chair Roberta 


Colton, Tampa. 


posal for significant remedial legis- 
lation, which is currently pending 
before the Florida Legislature, and 
which includes a provision for a cen- 


tralized, statewide registration of 
judgment liens. 

The special committee on business 
courts, chaired by Howard Berlin, has 
continued to investigate the possibil- 
ity of implementing business courts 
in one or more of Florida’s judicial 
circuits. At the midyear meeting in 
January 1998, Chief Judge Joseph 
Farina from the Dade County Circuit 
Court addressed the executive coun- 
cil and was very encouraging and 
supportive of the section’s effort to 
establish a pilot business court pro- 
gram. 

Under the guidance of David 
Felman and Anthony Dutton, the 
section’s Opinions Committee has 
completed its work on an opinions 
standard for secured transactions. 
The draft has been disseminated to 
interested section members, and is 
available on the section’s web site. It 
is expected that the executive coun- 
cil of the section will adopt a report 
before the end of this Bar year. There- 
after, it will be distributed to section 
members. 

In December, a new project com- 
mittee was appointed to study the 
issue of tenants by the entireties and 
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its effect on business transactions, 
collections, and bankruptcies. Judge 
Karen Jenneman chairs the commit- 
tee and her co-chairs are Professor 
Jeff Davis and Phil Bates. The com- 
mittee will study the practical and 
legal issues raised when property is 
held as tenants by the entireties, and 
may consider a legislative solution to 
the inconsistencies that currently 
exist in the law. As in the past, our 
section has been active in state leg- 
islation. Members of our section draft 
and propose legislation on business- 
related issues, and review and com- 
ment upon the legislation proposed 
by others. The section currently has 
a number of bills pending in the 
Florida Legislature including: 1) pro- 
posals to adopt changes to Article 8, 
Article 5 and Article 2(a) of the Uni- 
form Commercial Code; 2) a proposal 
to adopt a comprehensive merger of 
entities statute designed to allow 
cross-entity mergers among corpora- 
tions, partnerships, limited partner- 
ships, limited liability partnerships, 
and limited liability companies; 3) 
significant revisions to Florida’s post- 
judgment collection remedies, includ- 
ing the institution of centralized fil- 
ing of judgments; 4) a proposal to 
repeal the state tax currently placed 
on limited liability companies; and 
5) a proposal to permit indirect pur- 


chasers to pursue certain antitrust 
remedies, while at the same time lim- 
iting the liabilities of corporations to 
a single satisfaction. This legislation 
is guided, nurtured, and steered by 
the section’s Legislation Committee, 
chaired by Tom Mimms, and the 
section’s legislative consultant, 
Linda McMullen. 

This year the section has also been 
involved in legislative activities at 
the national level. The section’s 
Bankruptcy /UCC Committee, 
chaired by Brian Gart, monitored 
and participated in the work of the 
National Bankruptcy Review Com- 
mission. The commission’s report 
contains many formal positions 
adopted by the section, and now that 
the report has been issued, the sec- 
tion will continue its involvement in 
the legislation engendered by the 
commission report. 

Of course, the section’s most impor- 
tant service is continuing legal edu- 
cation in the area of business law. 
Toward that goal, the section spon- 
sored and cosponsored numerous 
seminars, which were well received 
by those who attended the programs, 
in person or by means of audio or vid- 
eotaped presentations. The Business 
Litigation Committee also has been 
involved in a substantial update of 
its Business Litigation in Florida 
Manual. Our CLE Committee, 
chaired by Hal Litchford, continues 
to be innovative and responsive in 
the delivery of continuing legal edu- 
cation to our members, and always 
welcomes your input. 

We accomplished much this year, 
and I am proud to be associated with 
the men and women of the Business 
Law Section. The friendships made 
through involvement in the section 
will be lasting, and I will always be 
grateful to Chair-elect Steve Busey, 
Secretary-Treasurer Howard Berlin, 
the members of my executive coun- 
cil, and the section’s program admin- 
istrator, Yvonne Sherron. Their sup- 
port and hard work made my job 
easier than it otherwise would have 
been. See you at the Ritz on Septem- 
ber 11. 

RosBerta A. COLTON 
Chair 
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Attorney's Fees in Florida, 
Family Law and Probate 


James C. Hauser 
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Florida, Second Edition as a valuable resource to 
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Attorney's Fees in Florida, Contract, Construction 
Lien, Real Property, Eminent Domain, 
Consumer-Related Issues 


James C. Hauser 

LEXIS Law Publishing introduces Attorney's Fees in 
Florida, Contract, Construction Lien, Real Property, 
Eminent Domain, Consumer-Related Issues, the 
second of three planned subject-specific companion 
volumes written by James C. Hauser to accompany 
his primary resource book. Attorney’s Fees in 
Florida, Construction Lien gives you in-depth 
information about Attorney's Fees Awardable in 
Arbitration Proceedings, Construction Lien Suits, 
Garnishment and Replevin, Stockholder Derivative 
Suits, and much more. The helpful charts in the 
appendices categorize appellate decisions by districts 
so you can find the information you need quickly. 


$75*, 1 volume, looseleaf, item #80555 ©1998 
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Attorney's Fees in Florida, 
Insurance, Workers’ 
Compensation, 
Administrative, Government 
James C. Hauser 

1 volume, looseleaf, item #80580, ©1998 
Available soon 


Attorney's Fees in Florida, 
Second Edition 

James C. Hauser 

$150*, 2 volumes, looseleaf, with 


current supplement, item #80843-11, 
©1997 


Florida Civil Practice Motions 
Joryn Jenkins 

$125*, 1 volume, looseleaf, with 
companion disk, item #80515, ©1994 


Florida Civil Procedure, 
Second Edition 
The Honorable Juan Ramirez, Jr. 


$160*, 2 volumes, hardbound, 
item #80520-11, ©1997 


Florida Creditor's Rights 
Manual 
Stephen B. Rakusin 


$350*, 5 volumes, looseleaf, with 
current supplement, item #80585, ©1975 


Florida Evidence Manual 
Kenneth B. Hughes 

$325*, 5 volumes, looseleaf, with 
current supplement, item #80630, ©1975 


Florida Family Law 

Practice Manual 

Gerald Schackow, now supplemented 

by Carmine M. Bravo 

$325*, 5 volumes, looseleaf, with 
current supplement, item #80643, ©1976 


Florida Probate Code Manual 
David T. Smith 

$280*, 4 volumes, looseleaf, with 
current supplement, item #80736, ©1975 


Florida Residential Landiord- 
Tenant Manual 
James C. Hauser 


$280*, 4 volumes, looseleaf, with 
current supplement, item #80769, ©1983 
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om County and Local 
overnment Law 

The 25th year anniversary celebra- 
tion served as the platform to expand 
our service delivery system to our 
members, the Bar, and the public. 
Through the dedicated efforts of 
many section members, we are proud 
to report the major accomplishments 
during the past year. 

Local Government Lawyer 
Deskbook. The first Florida reference 
deskbook on city, county, and local 
government law is now available to 
all members of the bench and bar. A 
debt of gratitude and appreciation is 
owed to First DCA Judge James Wolf 
who promoted and developed this 
ambitious project one year ago. The 
book is designed for annual supple- 
ments and will serve as a valuable 
resource tool for all practitioners. 

CLE Programs. The Certification 
Exam Review Course is in its third 
year under the leadership of Susan 
Churuti. This seminar surveys the 
principal areas of local government 
law. It is held in conjunction with the 
highly successful annual local gov- 
ernment law seminar. Chair-desig- 
nate Susan F. Delegal coordinated 
the 21st annual seminar at the In- 
dian River Plantation in April. Both 
seminars offer an excellent tool for 


new and experienced attorneys to 
learn and discuss the developing law 
with accomplished practitioners. Sec- 
retary-designate Sandra MacLennan 
served as the chair of the biannual 
Public Finance in Florida Seminar 
held at Amelia Island in August. This 
seminar is invaluable for attorneys 
and financial advisors who are in- 
volved in financing public projects 
and programs. Former chair Michael 
K. Grogan worked with the Labor 
and Employment Law Section to pro- 
duce the 23d Annual Public Employ- 
ment Labor Relations Forum. Labor 
and employment attorneys met in 
Tampa to discuss the recent devel- 
opments in this expanding area of 
the law. Jonathan Johnson served as 
co-chair of the annual land use law 
seminar that was held last Novem- 
ber in Tampa. This successful semi- 
nar was cosponsored with the Envi- 
ronmental and Land Use Law 
Section. 

Stetson Law Review Local Govern- 
ment Law Symposium. Past Chair 
Michael K. Grogan collaborated with 
Professor James J. Brown and David 
Miller, editor of the Stetson Law Re- 
view, Local Government Law Sympo- 
sium, to produce another scholarly 
issue this spring. The law review is 
distributed to all members free of 


The City, County and Local Government Law Section, celebrating its 25th anniversary this 
year, expanded member services through a variety of projects including publication of a 
Local Government Lawyer Deskbook and development of a mediation program. Pictured 
are Chair Marion Radson, Gainesville, and Eugene Steinfeld, Margate. 
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charge. Articles this issue are devoted 
to the Voting Rights Act. This past 
year we also inaugurated a “recent 
developments section” that discusses 
recent court decisions that impact 
the daily practice of city, county, and 
local government law. 

Bench and Bar Executive Council. 
Executive council member Emeline 
Acton is developing ways to improve 
the relationship between the bench 
and bar. She addressed the circuit 
judges’ conference that was held last 
year. We hope to be a part of a judi- 
cial conference each year. 

Publications. Executive council 
member Kenneth Buchman substan- 
tially improved the section’s newslet- 
ter. The newsletter is renamed The 
Agenda. Articles inform the member- 
ship of recent developments in the 
law and news of the section. Execu- 
tive council member Maureen Sikora 
solicited articles for publication in 
The Florida Bar Journal. These ar- 
ticles provide the entire membership 
of the Bar with information about de- 
velopments in our special area of law. 

Constitution Revision Commission. 
The section researched three major 
issues that were posed by the Con- 
stitution Revision Commission. Our 
opinions allowed the commission to 
give thorough consideration of com- 
plex government issues. Appreciation 
is extended to Mark P. Barnebey, Joni 
Armstrong Coffey, Thomas C. Marks, 
Jr., Thomas G. Pelham, H. Hamilton 
“Chip” Rice, Thomas Goldstein, and 
Herbert W. Thiele for their profes- 
sional contribution and service. 

Mediation Program. Executive 
council member Tom Pelham is ne- 
gotiating a contract with a company 
to provide circuit court civil media- 
tion certification for section members 
at a reduced rate. Members would 
also be eligible to receive a grant 
from the section if they agree to per- 
form pro bono services in exchange 
for the training. The program will be 
available to the members later this 
year. 

Internet Site. Executive council 
member Craig H. Coller is finalizing 
the contract with an Internet pro- 
vider. Section members will be able 
to receive a weekly summary of cases 
in city, county and local government 
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Member Benefits 
Quick List 


INSURANCE 
Individual & Group Insurance* 


Court and Surety Bonds 


Business Planning Concepts 


JurisCo 


Professional Liability Insurance FLMIC 


COMMERCIAL VENDORS 
Business Information Reports 


Car Rental 


Computer Training 


Computerized Legal Research 


Credit Card Program 
(Money Markets & CDs also) 


Document Assembly System 


Express Shipping 


Eyewear and Contacts 


Law Book Discounts 
(selected products) 


Long Distance Telephone 


Magazine Subscriptions 


Office Supplies 
Catalog Program 


Theme Park Clubs 
(Send requests to 
The Florida Bar c/o 
George Dillard.) 


Wireless Communications 
Phones and Accessories 


Dunn & Bradstreet 


Alamo (#93718) 
Avis (#A421600) 
¢ Heriz (#152030) 
National (#5650262) 


Productivity Point Int'l. 
“LEXIS-NEXIS Advantage” 
MBNA 


“ProDoc” 


« Airborne Express (#N82-YFLA) 
UPS (P350493) 


Lens Express #FLBAR 


¢ Lexis Law Publishing 
« West Group (ends 12/31/98) 


WorldCom (Business) 


(Residential) 
Subscription Services 
Office Depot Premier Service 


Anheuser-Busch 
e Universal Studios Florida 


¢ Walt Disney World Magic Kingdom 


e Water Mania 


Cellular Works 


800/282-8626 
800/274-2663 
800/633-6458 


800/879-1362 
(ext. 3041) 


800/354-2322 
800/331-1212 
800/654-2200 
800/227-7368 
800/694-9994 
800/356-6548 


800/457-3714 


800/759-5418 


888/758-8955 
800/325-7000 


800/666-5367 


800/562-1197 
800/328-9352 


800/539-2000 
888/876-9869 


800/289-6247 


Fax requests to: 
800/304-4399 


800/235-5967 


* Medical disability, term life, hospital income, accidental death & dismemberment, long-term care, 


supplemental retirement. 
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law. This program will be available 
in the next few months. 

I have enjoyed serving as chair of 
an active section that is dedicated to 
enhancing service and professional- 
ism to its members. My appreciation 
is extended to all members who have 
helped me make this a successful 
year. 

Marion J. RADSON 
Chair 


Criminal Law 

The criminal law arena! This term 
has gained new meaning in 1998. The 
efforts to eliminate procedural rules, 
to alter victims’ rights, and to se- 
verely deter the rights of criminal de- 
fendants, both pretrial and post-con- 
viction, resulted in all segments of its 
more than 3,500 members working 
closely during the legislative session. 
This strong relationship between 
prosecutors, the defense bar, legal 
scholars, and the judiciary continues 
to indicate the strength of this sec- 
tion and its dedication to betterment 
of the criminal practice. 

The criminal law arena had a 
mixed card of events this year. One 
of the preliminary rounds in our 
arena dealt with a continuing project: 
to obtain permanent funding for the 
annual Prosecutor/Public Defender 
Trial Training Program. Every year 
there has been considerable concern 
as to whether funding would be avail- 
able to ensure this vital program 
would continue training young crimi- 
nal trial lawyers and developing their 
skills in the courtroom. Due to the 
efforts of the Board of Governors, the 
Trial Lawyers Section, the Young 
Lawyers Division, and others, 
coupled with the hard work of imme- 
diate past Chair Tony Musto, the sec- 
tion obtained pledges and contribu- 
tions which will assist our efforts to 
make certain the program will con- 
tinue for many years. 

In February, we sponsored a suc- 
cessful second annual criminal law 
symposium with St. Thomas Univer- 
sity. We will be publishing the sym- 
posium issue of the St. Thomas Uni- 
versity Law Review later this year. 

In the Golden Gloves competition, 
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nominations were accepted for our 
annual Selig I. Goldin Award. This 
award is presented at our June lun- 
cheon to the attorney or judge who 
has given exceptional service in the 
area of criminal law. Past recipients 
include Eighth Circuit Judge Stan 
Morris, former Sixth Circuit Public 
Defender Bob Jagger, and University 
of Florida Professor Gerry Bennett. 
This year’s award winner, Florida 
State University School of Law Pro- 
fessor John Yetter, continues the tra- 
dition of excellence. 

As continuing legal education is 
vital to the section, we sponsored a 
criminal law update seminar. From 
the comments I personally received 
from participants, this was classed as 
excellent. Additional seminars are 
planned with the Environmental and 
Lane Use Law Section and with the 
Health Law Section. 

The main event appeared to be a 
tag team battle. With the Constitu- 
tion Revision Commission, elections, 
budgetary concerns, and the legisla- 
tive session, the section was con- 
stantly active on multiple fronts. We 
provide input to the Supreme Court 
regarding the development of stan- 
dards for conflict attorneys in capi- 
tal cases. Additionally, the section is 
currently working with the Rules of 
Criminal Procedure Committee and 
the Appellate Law Section on the is- 
sue of changes in post-conviction 
motions. 

The Senate questioned us on 
whether there should be legislative 
changes requiring specialized courts 
or divisions within the circuit court. 
This issue generated many different 
views, as did our response to the Ju- 
dicial Management Council regard- 
ing proposals for changes in the cur- 
rent appellate court system. 

We received several requests for 
information from the Constitution 
Revision Commission and due to the 
hard work of George Tragos, Profes- 
sor Jerry Latimer, and 20th Circuit 
State Attorney Joe D’Alessandro the 
section was able to respond promptly 
and concisely to the issues. We have 
also presented our views to the Judi- 
cial Management Council on its pro- 
posals for changes in the current ap- 
pellate court system. 


Looking forward to future events 
at the arena, our Appellate Law Com- 
mittee is working closely with the 
Appellate Practice Section in a pilot 
program to determine if some unified 
process should be developed for ap- 
peals from county to circuit court. 
Additionally, they are considering 
publication of a manual on appellate 
rule changes, as well as a manual for 
court-appointed appellate lawyers in 
capital cases. There is ongoing dis- 
cussion with the Supreme Court in 
hopes of presenting a mock oral ar- 
gument before the court to be utilized 
for CLE purposes. This would include 
comments by counsel prior to and 
after the arguments, as well as com- 
ments from the court. 

The diversity of the section — be- 
ing comprised of government law- 
yers, public defenders, prosecutors, 
the private defense bar, judges, and 
professors — continues to allow the 
section to debate many issues and 
work toward improving the admin- 
istration of justice in the state. Our 
committees have become much more 
active this year and are keeping the 
section apprised of new legislation, 
areas of concern, and subjects upon 
which we believe we should become 
involved. 

I want to thank the officers and the 
entire membership for their help and 
assistance this year. I am most grate- 
ful to have had this wonderful expe- 
rience and for the opportunity to be 
of service to the section. 

Carre K. LuTen 
Chair 


Elder Law 


This has been a great year for the 
Elder Law Section! I cannot imagine 
amore talented executive committee. 
Richard Milstein, immediate past 
chair, continues to offer his great tal- 
ent and energy for the section. Julie 
Osterhout, chair-elect, has a full run- 
ning start to make next year a guar- 
anteed success. Mary Alice Ferrell, 
Ken Rubin, and Lauchlin Waldoch 
will take this section higher and 
higher. Dick Greatwood has done a 
wonderful job as our treasurer and 
Stephanie Schneider has served us 
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Dear Florida Bar Member, 
Welcome to the UPS Association Program! 


Statewide your organization has established an exciting program with United Parcel 
Service to provide The Florida Bar members with a comprehensive range of package 
delivery services worldwide at reduced rates. 


As a member of The Florida Bar, you’ll receive, 5% Off UPS Early AM, $1.75 Off 
each UPS Next Day Air Letter you send - with no limit on the weight or number of 
pages. **And your overnight deliveries are guaranteed to arrive by 10:30 a.m. the next 
business day or your money back. 


You'll also enjoy a 10% discount off already low UPS Next Day Air Package rates and 
a 20% discount off Worldwide Express Service from the U.S. In fact, we believe UPS 
offers you the best value in air delivery. 


Whether you already have a UPS Account, or are a new UPS customer, just call 
(800)325-7000 and refer to special discount #P350493. There are no enrollment fees or 
contracts to sign. So don’t delay. Act now and these special UPS discounts can add up 
to great savings for you in the days and weeks to come - and beyond. It’s one ruling you 
won’t have to appeal. 


Sincerely, 


Paula C. Taylor 
UPS North Florida District Association Coordinator 


*Discounts only apply to single or multi-zone published transportation rates on UPS 
Next Day Air Letters, Next Day Air Paks and Packages and Worldwide Express 
Shipments sent from the United States. Discounts do not apply to additional charges. 
Offer cannot be combined with any other UPS discount. 

**Rates based on a drop-off at a Letter Center or Air Service Center. Please see the 
current UPS Air Service Guide for guarantee and time-in-transit details. 


extremely well as secretary. 

The leadership pool is so deep in 
the Elder Law Section. The Nominat- 
ing Committee had a difficult job 
choosing the slate of officers for 
1998-99. I am honored to have a role 
in the leadership of this section. 

We started this year with a great 
CLE and section retreat at the 
Tradewinds on St. Pete Beach. We 
learned of a case in the First DCA 
where the State of Florida was argu- 
ing that protracted illness consti- 
tutes abandonment of the home- 
stead. Through the efforts of Nikki 
Boone and Julie Osterhout, we were 
able to get permission from The 
Florida Bar and the appellate court 
to file an amicus curiae brief in that 
case. 

The Florida Supreme Court recog- 
nized Elder Law as a specialty and 
our first Florida elder law certifica- 
tion examination will be adminis- 
tered May 5. Richard Milstein chairs 
the Elder Law Certification Commit- 
tee with Emily Moore as vice chair. 

The section, through the work of 
Scott Solkoff and his committee, has 
been working with our Attorney 
General’s office on the abusive prac- 
tices of the publishers’ lottery 
schemes and how these schemes vic- 
timize the elderly. 

Lauchlin Waldoch, our legislative 
chair, has created a great communi- 
cations operation that ties our sub- 
stantive committees to pending leg- 
islation that may affect our clients. 
Lauchlin and Linda McMullen, our 
legislative consultant, provide us the 
opportunity to review all proposed 
legislation in our area of interest. We 
are recognized “players” in the legis- 
lative arena, whether we are offer- 
ing technical assistance or advocat- 
ing enactment, amendment, or defeat 
of proposed changes where our sec- 
tion is expert (all in accordance with 
Florida Bar rules, of course). 

We enjoy a fine working relation- 
ship with the Department of Elder 
Affairs as we do our best to serve our 
elder population. We have a close 
working relationship with the Real 
Property, Probate and Trust Law Sec- 
tion of The Florida Bar as we have 
many areas of common interest. 

Our Guardianship Committee has 
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started a process that will be a great 
service to the citizens of our great 
state. The guardianship education 
task force will now become a coali- 
tion of all major players in the guard- 
ianship world as it seeks to define 
minimum education requirements 
and a strong model curriculum for 
guardianship education. 

Our midyear meeting in Key West 
was highlighted by an extraordinary 
CLE program chaired by Ken Rubin. 
We had standard CLE presentations 
on Friday and a series of one-hour 
workshops on Saturday. The topics 
were varied and the speakers excel- 
lent. 

The “criminalization” provisions in 
the Balanced Budget Act of 1997 con- 
tinue to hang over the lawyer’s abil- 
ity to give advice to a client. Such a 
provision marks a low-water mark 
for a Congress that seems to be more 
interested in titillating investiga- 
tions than substantive improvement 
for our society. 

We lost an elder law pioneer this 
year. Charlotte Brayer, former edu- 
cator, went to law school in her 60s 
determined to make a difference. She 
served as a staff attorney in the De- 
partment of Elder Affairs, volun- 
teered her time to help elders unable 
to afford legal services, and was a 
nonstop advocate. She never took no 
for an answer. Charlotte’s only known 
loss was to the illness that finally 
claimed her life this year. She raised 
the advocacy bar for all of us. We will 
miss you, sweet Charlotte! 


CHARLES F. RoBINSON 
Chair 


Entertainment, Arts 
and Sports Law 

As Florida continues to maintain 
its ranking as the third largest state 
(behind California and New York) to 
produce film, television, and sports 
programming and events, on a do- 
mestic level, and, internationally, to 
continue to be a predominant pres- 
ence in the entertainment, arts, and 
sports arenas, the members of The 
Florida Bar Entertainment, Arts and 
Sports Law (EASL) Section, which 


number in excess of 850, are actively 
in the forefront. 

Throughout the years, a number of 
the members of the EASL section 
have actively participated in lobby- 
ing efforts to promote the entertain- 
ment, arts, and sports industries in 
Florida. Among other things, the 
EASL Section is particularly con- 
cerned with pending issues of repre- 
sentation of talent, particularly the 
student athlete/agent relationship 
and issues relating to conflicts of in- 
terest for attorneys who also engage 
in providing other services to clients 
outside the realm of the legal profes- 
sion. 

This year’s EASL Section retreat 
was held at the Sanibel Resort and 
Spa, Fort Myers, the weekend of Au- 
gust 14-16, and Julee Milham pre- 
sented a CLE seminar on alternative 
dispute resolution for the entertain- 
ment and arts arenas. The retreat 
would not have been as successful 
but for the efforts of Michelle Wolfe, 
an honorary member of the EASL 
Section. 

For the third year in a row, the 
section co-sponsored, along with the 
Georgia ad Tennessee entertainment 
bar sections, the Southern Regional 
Entertainment and Sports Law 
Seminar, November 5-9, 1997, in 
Laguna Beach, California. Included 
as feature speakers were section 
members Richard Wolfe, Bette 
Conrad, Marc Stollman, and myself. 
During 1997, Miami was the host of 
annual meeting and CLE seminars 
for the ABA Forum on Entertainment 
and Sports Industries. 

During the 1997-98 year, the sec- 
tion sponsored a number of CLE and 
roundtable seminars and presenta- 
tions throughout Florida. These pre- 
sentations and seminars have in- 
cluded 1) So You Want To Be a Jerry 
Maguire? Athlete Agent Law and 
Other Statutes, a luncheon and semi- 
nar held in Jacksonville in October 
1997, Carolyn Herman, program 
chair; 2) Professional Wrestling, the 
Secret $1 Billion Business, presented 
at the fall section meeting in Fort 
Lauderdale, with Bernie Siegel, com- 
missioner of Florida Championship 
Wrestling; 3) What Every Entertain- 
ment and Sports Lawyer Should 
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Know about Trademark and Copy- 
right Law, held in Jacksonville in 
March, Carolyn Herman, program 
chair; 4) Representing the Media 
Personality,"held in March in 
Deerfield Beach, Barry Chase, pro- 
gram chair; 5) intellectual property 
law luncheon and seminar, “Recent 
Trends and Developments in Copy- 
rights, Trademarks, Unfair Compe- 
tition, Publicity, Noncompete and 
Trade Secrets Laws, and the Law of 
Cyberspace, presented at the spring 
meeting in Tampa, David Ellis, 
speaker; 6) Sports Law 98, held at 
Altel Stadium, Jacksonville, on May 
1-2, Joe Whitehead and Ted Curtis, 
program chairs; 7) Golf Seminar, held 
on June 1-2 with Ted Curtis, pro- 
gram chair; and 8) Entertainment 
Law Year in Review, to be presented 
at the Annual Meeting in Orlando on 
Friday, June 19, 1998, by Stan 
Soocher, editor-in-chief, Entertain- 
ment, Law and Finance. 

The section continues to actively 
participate in pro bono programs 
throughout the state through Volun- 


teer Lawyers for the Arts, providing 
support, legal services, and free semi- 
nars on issues relating to those indi- 
viduals who rely on the arts for their 
livelihood, as well as supporting non- 
profit arts organizations. The section 
also continues to lobby for and seek 
legislation that will help bring more 
entertainment, sports, and arts to 
Florida. 

Having seen the growth of EASL 
since it first became a section in 1988, 
it has been a pleasure and an honor 
to serve as EASL chair for 1997-98 
and to see how the section has grown 
over the past 10 years. On behalf of 
the section, I appreciate all of the 
help and support that Terrie 
McCullough, section administrator, 
undertakes on behalf of. I am look- 
ing forward to next year and the ac- 
tivities that are being planned by 
Kim Kolback, the 1998-99 EASL 
Chair. 

GayYLE COLEMAN 
Chair 


Environmental and 
Land Use Law 

The Environmental and Land Use 
Law Section continues its tradition 
of offering the highest quality service 
to members of The Florida Bar 
through excellent CLE seminars and 
workshops, the Internet site with 
links to administrative, judicial, and 
legislative Internet sources, and the 
law school liaison and public inter- 
est committees. 

This year, the section has em- 
barked on a major project to signifi- 
cantly improve the Florida Environ- 
mental and Land Use Law Treatise. 
Tom DeRose has devoted consider- 
able time and effort developing a 
partnership agreement for the pub- 
lication of this manual and the cre- 
ation of a new editorial board. Mem- 
bers of the executive council are 
working hard to rejuvenate this pub- 
lication as the premier treatise on 
Florida environmental and land use 
law. 

The section’s website at http:/ / 
www.eluls.org is constantly improv- 
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ing and receiving more and more visi- 
tors. Joe Richards has worked dili- 
gently adding material to the site, 
keeping the posted material current 
and making the site a useful tool for 
section members. 

Increased membership has again 
been a focus of special activity this 
year. Maribel Nicholson-Choice is 
striving to increase the number and 
diversity of section members, focus- 
ing on minorities and government 
counsel to add to the section’s mem- 
bership. As of this report, member- 
ship is rising. 

Our CLE programs continue to re- 
ceive high mark from attendees. John 
Fumero continues to lead the 
section’s CLE activities. Robert 
Riggio is leading the workshop activ- 
ity. This year the section will produce 
four seminars and four workshops 
and cosponsor an environmental/ 
criminal law workshop with the Dade 
County Environmental Law Commit- 
tee. Also this year, the section is re- 
vising the format of the annual meet- 
ing, changing from a Saturday 
morning format to a Thursday after- 
noon format with Saturday morning 
reserved for committee meetings. 

As the section has grown, commit- 
tees have become more important to 
the section’s activities, and commit- 
tee meetings are becoming more well 
attended. Suzi Ruhl continues to lead 
the Access to Justice Committee. The 
Public Interest Committee led by 
David White and Claire Lardner con- 
tinues to grow and is carrying on 
more activities with wider atten- 
dance. The Gainesville seminar was 
a tremendous success this year. The 
section continues to build its rela- 
tionship with affiliate members who 
are now participating as presenters 
at workshops and seminars. Terry 
Zinn and David Hoot have been 
working to increase participation by 
affiliate members. 

This was a year of the Constitu- 
tion Revision Commission and The 
Florida Bar requested sections to be 
prepared to assist the commission 
with legal research. The section re- 
ceived a legal research project and 
responded diligently with a timely 
and on-point paper. A special thanks 
goes to Larry Sellers and Ralf 


Brookes and the others who worked 
on this special project. 

The section continues to sponsor 
scholarships at six of Florida’s law 
schools. The section also continues 
the annual writing contest led byTim 
Smith. The contest seeks papers on 
environmental and land use law is- 
sues. The winning paper is published 
annually in the section’s column in 
The Florida Bar Journal, edited by 
Sidney Ansbacher. The Section Re- 
porter, edited by Richard Hamann 
and David Ashton, continues to pro- 
vide timely updates on environmen- 
tal and land use agency action, case 
law, and legislation. A special project 
this year run by George Gramling is 
the creation of a professionalism seg- 
ment for the section’s seminar pro- 
grams. 

As a sole practitioner, it has been 
my privilege to be the chair of the 
section, and I could not have made it 
through the year without the coop- 
eration and service of the executive 
council members, officers, and com- 
mittee chairs. These individuals, a 
few of whom have been named in this 
column, are the backbone of the sec- 
tion and make working with the sec- 
tion a pleasure. All who serve on the 
executive council and through the 
section’s committees deserve recog- 
nition for the good job they have done 
this year. 


RoBERT WELLS, JR. 
Chair 


General Practice, Solo 
and Small Firm 

Our section’s first year of operation 
as the General Practice, Solo and 
Small Firm Section was the same old 
thing: same outstanding CLE pro- 
graming; same superior member ben- 
efits and services; same section rec- 
ognition of exceptional professional 
achievements; same significant sup- 
port to education; same development 
of innovative plans for the future; 
and, a lot of fun. 

Our CLE Committee Chair George 
Wilson coordinated a superb lineup 
of seminars. David Donet chaired 
Attorneys’ Fees. Steve Hutton 
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chaired Collection Actions for the 
General Practitioner. Our CLA 
Liason, Prisicilla Alison, chaired 
Case Law Update for Legal Assis- 
tants. Charles Kane was the program 
chair for Florida No-Fault, Personal 
Injury Protection. As a special ben- 
efit to section members, Rick Georges 
presented Legal Technology for the 
General Practitioner — A Lawyer’s 
Guide to Technology in the New Mil- 
lennium” to a packed house at The 
FloridaBar’s midyear meeting. At 
press time, the ever-popular Florida 
Law Update, chaired by George Wil- 
son, was scheduled for presentation 
at the Bar’s annual meeting. Our Ag- 
ricultural Law Committee, chaired 
by Carolann Swanson, also will offer 
the FloridaAgricultural Law Sympo- 
sium at the annual meeting. Finally, 
the section’s traditional out-of-coun- 
try seminar, titled Hot Topic’s in Cool 
Canada was planned for beautiful 
Quebec City. 

The section also continued to lend 
its full support to the solo and small 
firm conferences, now in their fifth 
year. As in the past, the section was 
actively involved in the planning and 
implementation of the conferences. 

Professor Emeritus Mandell 
Glicksberg of the University of 
Florida College of Law received the 
section’s tradition of excellence 
award. The award is presented an- 
nually in recognition of exceptional 
contributions to the legal profession 
and general practitioners. Professor 
Glicksberg was honored for his life- 
long commitment to providing supe- 
rior education for law students, many 
of whom are now in general practice. 

Under the direction of Gerry 
Curington, the section continues to 
recognize and assist worthy organi- 
zation providing legal services to the 
poor. The section’s pro bono award 
includes a cash contribution to help 
support future efforts of the award 
winners. 

The section again published its 
annual directory containing informa- 
tion on, among other things, the edu- 
cation, areas of certification or prac- 
tice concentration, and _ the 
professional affiliation of the section 
membership. Section members also 
received the Florida General Practice, 
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Solo and Small Firm Section Jour- 
nal published quarterly and edited 
by the father-and-son team of David 
and Dennis Donet. The entire Florida 
Bar membership benefitted from the 
superb articles contributed by the 
section to the Bar Journal. Thanks 
are due to our Publication Commit- 
tee Chair David Donet for his ongo- 
ing efforts to ensure quality submis- 
sions to the Journal on behalf of the 
section. 

The scholarship program created 
to assist section family members at- 
tending Florida law schools is fully 
operational. The section awarded 
several scholarships during the year 
to deserving students. Additionally, 
the section continued to endorse and 
provide support for the Florida High 
School Mock Trial Competition. Sec- 
tion assistance also was provided to 
the Institute for Law and Society’s 
effort to better the public’s under- 
standing of the role of legal institu- 
tions in our society. 

To ensure that we do not loose the 
wisdom of past experience as we 


move to the future, the section has 
created a past chairs committee 
which, as the name suggests, will be 
staffed by former section chairs. Be- 
cause of the experience of its mem- 
bers, we anticipate that this commit- 
tee will be able to propose worthy 
new programs and projects for the 
section, while providing historical 
perspective for evaluation of those 
currently in existence. One of the 
committee’s most important tasks 
will be to review nominations for the 
section’s prestigious tradition of ex- 
cellence award and recommend a re- 
cipient to the executive council on 
an annual basis. 

The section also has established a 
new Technology Committee. This 
committee will provide assistance to 
section members on technology mat- 
ters and oversee the creation and 
administration of the General Prac- 
tice, Solo and Small Firm Section 
Internet homepage. 

As for the fun mentioned earlier, I 
think all of us who participated in the 
section’s many projects this year 


found the experience quite enjoyable. 
I know that for me, having the chance 
to do worthwhile work with such ter- 
rific people was a delight. 

I must close on a somewhat sad 
note, however. Our section adminis- 
trator, Fay Yenyo, will be taking her 
well-deserved retirement at the end 
of this year. It is an understatement 
to say that Fay has been the heart 
and soul of this section for as long as 
anyone can remember. She will be 
sorely missed. 

On behalf of the section council and 
membership I would like to take this 
opportunity to say a heartfelt thank 
you to Fay Yenyo for a job very very 
well done. We wish Fay and her hus- 
band, Ed, all the best in the future. 

L. MICHAEL RoFFINO 
Chair 


Government Lawyer 

The Government Lawyer Section 
has had a challenging year. We have 
experienced some growing pains, as 
well as reaped the benefits of our in- 
creased membership. The growth 


Littleton, Colorado 
the number of people 
PROBLEMS night here 
community and how happy they were to 
find a Professional who could help them 
end the immense pain the IRS was 
inflicting on them. Most people don’t 
know where to turn for help in dealing with 
IRS PROBLEMS. And most Attorneys 
don’t realize how lucrative and easy it is to 
solve IRS PROBLEMS for New Clients. 
You see.... All Lawyers can represent 
clients in front of the IRS without any 
additional tests or required courses. 


The Hardest Part Was Limiting The 
Number of New IRS Clients I Was 
Willing To Accept! 


When I started my system for attracting 
new clients with IRS PROBLEMS, I was 
overwhelmed with phone calls, my 
secretary could not keep up with all the 
calls. I had to slow down the number of 
new appointments so I could get some 
work done. The continuous flow of these 
new IRS PROBLEM CLIENTS caused me 


Only way left for little guy to get rich in the legal business these days... 


“How I Make $25,000.00 Per Month Helping 
New Clients Solve IRS Problems!” 


I could not believe 
with IRS 
in my own 


to substantially increase my hourly rates. In 
fact, our lowest hourly rate is $150.00, 
regardless of which staff person does the 
work. My hourly rate is $300.00 paid in 
advance. 


I Never Have To Leave My Office To 
Look For These New Clients! 


But the best part is that 100% of these 
new IRS PROBLEMS CLIENTS pay in 
advance. | have Deferred Revenues 
verses Accounts Receivables. Growing 
my firm this way has allowed me to 
improve my lifestyle and spend more time 
with my family. I never work over 40 
hours a week anymore. 


New IRS Problem Clients Exist 
All Year Long! 


Which gives me great cash flow in 
traditionally slower months. When most 
Practices are slowing down, my continuous 
flow of new IRS PROBLEM CLIENTS 
keep my phones ringing off the hook. 
These clients exist in all communities. To 
test this theory we opened a satellite office 


65 miles away and had the same successful 
results. 
Free Report Reveals The Secrets You 
Must Know To Duplicate My Success! 


My FREE report will teach you how 
to attract these new IRS PROBLEM 
CLIENTS, how to charge them, and how to 
have them begging you for an appointment. 
Keep in mind that I’m not some Tax Guru 
who recites tax code sections. WHAT I 
AM is a common sense Professional who 
has developed a very exciting, lucrative 
niche, that has tremendously increased my 
income over the last six years. If you'd 
like to learn more about adding very 
profitable NEW IRS PROBLEM CLIENTS 
to your existing Law Practice or to start a 
new LAW FIRM, then call NOW 
1-800-204-4653 24 hours, for a FREE 
Recorded Message to get your copy of my 
FREE informative report. CALL TODAY! 
While this is fresh in your mind. These new 
IRS PROBLEM CLIENTS exist in your 
community today, and they are looking for 


an Attorney to help them. So call NOW! 
©_1998 US TAX MARKETING CORP 108 
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The Government Lawyer Section worked with its ABA counterpart to develop Leadership 
Institute I! in San Francisco, April 23-25. Pictured are Chair Sheryl Wood, West Palm Beach, 


and former Chair Cathy Lannon, Tallahassee. 


comes from a number of membership 
initiatives such as local meetings 
held in conjunction with some of the 
voluntary bar associations and for- 
malized joint dues programs with 
other sections. Yet, as one of the 
younger sections, we continue to look 
for new ways to meet the needs of our 
members. 

Government Lawyer Section ini- 
tiatives this year included utilizing 
technology within the section to help 
us work more efficiently. To that end, 
Jeanne Clougher, the section’s web 
site administrator, has provided ser- 
vice above and beyond the call of duty. 
You can visit www.flgovlaw.org today 
and find a fully functioning web site. 
Visit the site and you will be able to 
send e-mail to members of the execu- 
tive council, find out the latest news 
about the section, hyperlink to re- 
lated legal sources or obtain informa- 
tion about purchasing the section’s 
latest CD-ROM topic. If you haven’t 
visited the site, you are missing out 
— so visit us today. 

The section also has been very ac- 
tive with the American Bar 
Association’s Government and Pub- 
lic Sector Lawyer’s Division. This 
year the section has cosponsored a 
program with the ABA and several 
other state bar organizations to en- 
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hance the government lawyer’s lead- 
ership ability. This program, Leader- 
ship Institute II, is the second of its 
kind developed in conjunction with 
the ABA. The first leadership insti- 
tute was held in Washington, D.C., in 
1996. The Leadership Institute II lo- 
cation, San Francisco, April 23-25, 
1998, was selected in part to enhance 
our creativity and was made possible 
due to the cooperation of the Califor- 
nia and San Francisco bar associa- 
tions. The program was structured 
with panels of government and pub- 
lic sector lawyers who are active in 
their respective bar associations. 
These individuals came from varying 
substantive backgrounds and geo- 
graphic locations. Some of the topics 
explored included: The Role of Pub- 
lic Lawyers in the Administration of 
Justice, Creating or Strengthening a 
Government Lawyer Bar Entity, 
Forming Partnerships Between 
State, Local & National Bar Organi- 
zations, How to Increase Public Law- 
yer Representation in Bar Leader- 
ship & Governance, and Linking 
Government Lawyer Bar Entities 
through Technology. As chair of the 
Government Lawyer Section and 
past institute participant, I was 
asked to serve on the ABA’s Planning 
Committee for this program. Several 


section members also contributed to 
the planning process by helping to 
develop the presentations, as well as 
taking part as panelists. Most nota- 
bly those members are Chair-elect 
Anthony Musto, immediate past 
ChairThomas Hall, Jeanne Clougher, 
Judge Peggy Quince, Stephanie 
Daniel, Joseph George, and Howard 
Pohl. 

The section continues to develop 
and provide continuing legal educa- 
tion specifically tailored for its mem- 
bers who are involved in government 
practice. Due to the many substan- 
tive areas and interests of our mem- 
bers programming has also been a 
challenge. This year the section had 
a very successful forfeiture law pro- 
gram and once again put on its sig- 
nature program, Demystifying the 
Legislative Process. Patrick “Booter” 
Imhof chaired the legislative pro- 
gram which was held in the House 
chambers in Tallahassee. One of the 
presentations this year included a 
discussion on the new claims bill pro- 
cess. This program continues to be 
very well received and is modified 
each year to reflect current or re- 
cently changed rules. 

The section has also had the op- 
portunity to provide substantive in- 
put to the Constitution Revision 
Commission during this year’s his- 
toric constitutional revision process. 
At the beginning of the year, Presi- 
dent Blumberg indicated he would 
call on the Government Lawyer Sec- 
tion, as well as other sections, to re- 
search requests from the Constitu- 
tion Revision Commission. Several 
Government Lawyer Section mem- 
bers promptly and on very short no- 
tice provided that research. The sec- 
tion appreciates the efforts of Eddie 
Labrador, Keith Rizzardi, and Kelley 
Armitage. The questions from the 
CRC required many hours of schol- 
arly research and many differences 
of opinion surfaced. But all in all we 
are grateful to have been part of the 
process. The section has formed a 
subcommittee, chaired by Stephanie 
Daniel, to further study the propos- 
als of the commission that will be 
placed on the ballot in November. 
These proposals will be discussed at 
the section’s Annual Meeting in June. 
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The section continues to award its 
annual Claude Pepper Outstanding 
Government Lawyer Award to its re- 
cipient at the Bar’s annual meeting. 
Hopefully you will be there to help 
us honor the selected individual. Be 
sure to read all about it in our news- 
letter, The Government Lawyer Re- 
porter. And, if you haven’t started re- 
ceiving our newsletter, you should 
join the section for those great case 
law updates and articles about our 
member’s government practices. 
Stephanie Daniel has done an out- 
standing job for the past couple of 
years as editor. 

All in all this has been a wonder- 
ful year for me with lots of support 
from the membership. I am looking 
forward to staying active within the 
section and to continue with some of 
the great traditions we have already 
established. Nonetheless, we are al- 
ways looking for new members to 
help generate those new ideas and 
traditions that keep us going. See you 
at the annual meetings in Orlando 
in June — please stop by the recep- 


tion hosted by the Government Law- 

yer Section on Friday after the regu- 
lar meetings. 

SHERYL G. Woop 

Chair 


Health Law 


Now in its 10th year of existence 
as a section, the Health Law Section 
has grown to almost 1,200 members. 
Health law is such a broad field that 
I often say that I hardly meet another 
attorney anymore who is not a health 
care lawyer to one degree or another. 
Our section is very diverse. Our di- 
rectory lists more than 50 different 
areas of health care law practiced by 
our members and I believe it is accu- 
rate to say that Florida is still the 
only state in the country with a 
health law certification. 

We have enjoyed another success- 
ful year. Under the guidance of 
George Indest and Seann Frazier, we 
have presented tremendous CLE pro- 
grams on a wide variety of topics as 


diverse as physician contracting to 
fraud and abuse to managed care. 

I am also pleased to report the cul- 
mination of a project conceived sev- 
eral years ago at an executive coun- 
cil retreat. Through the tireless 
efforts of Barbara Pankau, the 
Health Law Section sponsored the 
April 1998 Florida Bar Journal. This 
issue included interesting and infor- 
mative articles by prominent health 
care lawyers and from influential 
government leaders. The task of co- 
ordinating this issue was tremen- 
dous and special thanks goes to Bar- 
bara for all of her efforts. 

We also responded to the Board of 
Governors on short notice with infor- 
mation requested by the Florida Con- 
stitution Revision Commission and 
it appears the matter we addressed 
will make its way to the ballot box. 

The other major project this year 
was the development of a Florida Bar 
Health Law Section web page. By 
June 1, you will be able to go to 
www.flabarhls.org and access infor- 
mation about the section and beyond. 


Temporary and 


Permanent Legal 
Staffing Solutions 


305-373-3223 
Nationwide 
1-800-248-4LAW 


WALLACE 


THE LAW GBREGISTRY 
A subsidiary of Kelly Services, Inc. 


We're proud of our success. 
We'd like to be a part of yours. 


Atlanta + Boston * Chicago * Cincinnati 
Detroit + Hartford * Houston + Los Angeles 
Miami + Minneapolis +» New York + Philadelpbia 
San Francisco * St. Louis * Washington, D.C. 


Presidents Award 
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Our web page will include articles of 
interest, directory information, min- 
utes of meetings, current events in 
health law in Florida, and hotlinks 
to other Internet websites.This 
project was spearheaded by Chet 
Barclay, who working with other sec- 
tion members, developed the RFP, 
reviewed the proposals, helped nar- 
row the list to three vendors that 
made presentations to the executive 
council, and is working with the se- 
lected vendor along with Bar staff to 
put the website on line. I don’t know 
anyone who would have handled this 
project any better and I want to ex- 
press our sincere, public thanks. 

As the section moves into its sec- 
ond decade, we hope not only to con- 
tinue the tradition of service to our 
members, but also to find more ways 
to combine social activities with our 
programs. It was always the goal of 
the late Bill Trickel for the section to 
provide opportunities for us to social- 
ize together. We took some small 
steps in that direction this past year 
that included a golf tournament that 
was rained out at the last minute but 
allowed a group of us to enjoy a re- 
laxing afternoon of good talk (and 
maybe a beer or two). Our incoming 
Chair Mike Bittman has some more 
ideas along these lines. Please keep 
an eye out for these programs that 
will be both informative and fun. 

I want also to thank the officers 
and executive council members of the 
section for a great year. They have 
been a wonderful group to work with 
and I look forward to continuing to 
do so in the future. 

Finally, for those of you who are not 
involved in Bar activities, you are 
missing the opportunity to work with 
the staff of The Florida Bar. I have 
had the pleasure to do so for many 
years and, as a group, they are highly 
professional, well-organized, and 
very nice people. High on my list is 
Carol Vaught who continues to do a 
great job as our section’s staff mem- 
ber with the Bar. My most sincere 
thanks goes to her for all her help. 
She makes the rest of us in section 
leadership look good. 

MIcHaEL J. GLAZER 
Chair 


International Law 

This past year has been active. In 
August 1998, the section held a re- 
treat at the Ritz Carlton in West 
Palm Beach. That Friday night we 
hosted a reception for the Board of 
Governors, which was attending a 
retreat at the same hotel. More than 
80 people attended the reception. The 
following day Dr. Gayle Carson, a 
nationally prominent motivational 
speaker, addressed us on successful 
time management. That afternoon an 
introductory program on the Internet 
was well received. At lunch, Dr. Rob- 
ert Jaris of Nova Law School spoke 
on ethics in international law. That 
following day we held a section busi- 
ness meeting. 

The section conducted a number of 
successful seminars this past year 
and was honored to cohost a program 
with the ABA in November. The fol- 
lowing were our seminar activities: 

1) Estate Planning for the Inter- 
national Client, October 9-10, 1997. 

2) Considerations in Selecting Off 
Shore Jurisdiction (in conjunction 
with joint meeting of the ABA Inter- 
national Law & Practice Section, 
IABA and TFB International Law & 
Practice Section, IABA and TFB In- 
ternational Law Section), November 
13, 1997. 

3) Helms Burton and Other Re- 
lated Trade Issues with Cuba, (in con- 
junction with joint meeting of the 
ABA/IABA/TFB), November 13, 
1997. 

4) 11th Annual Aspects of Doing 
Business in Latin America, February 
5-6, 1998. 

5) 19th Annual Immigration Law 
Update, February 19-20, 1998. 

6) Sixth Introduction to Interna- 
tional Tax, April 23, 1998. 

7) Annual meeting CLE, June 19, 
1998. 

The most significant event on the 
horizon for the section is the enact- 
ment of a certificate program for in- 
ternational lawyers. The section an- 
ticipates providing CLE for our 
members to permit them to qualify 
for this certification. 


Epwarp M. JoFFEe 
Chair 
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Labor and 
Employment Law 

This has been an exceptionally 
busy and successful year for the La- 
bor and Employment Law Section. 
Faced with continued growth in our 
membership, which now stands at 
1,730, the section has strived to con- 
tinue its long tradition of education. 
In this regard, the section held a Sep- 
tember 26, 1997, seminar in Orlando 
on Effective Use of Experts in Em- 
ployment Law Cases. Program Chair 
Rich McCrea compiled an excellent 
seminar which was well attended and 
quite well received. 

Similarly, Program Chairs Steve 
Meck and Mike Grogan put together 
an excellent two-day seminar for our 
23rd Annual Public Employment 
Law Relations Forum” which was 
held October 16 and 17 in Tampa. 
This was a very well received pro- 
gram as evidenced by the substan- 
tial amount of audience participation 
during both days’ sessions. 

On February 20, 1998, the section 
held its annual discrimination semi- 
nar in Miami entitled Claim De Jur: 
Labor and Employment and Law Is- 
sues for the Creative Practitioner. 
This program, chaired by Damon 
Kitchen and Cathy Beveridge, was 
exceptionally well attended and 
praised by those in attendance. 

The advanced labor topics seminar 
is scheduled for April 30—May 1, 
1998, at the Don Caesar in St. Pe- 
tersburg. This resort has been re- 
cently refurbished and it should be 
an excellent facility to relax as well 
as to engage in our usual year-end 
discussion of advanced developments 
in our field. 

One of the main projects the sec- 
tion has engaged in this term is a 
look at certification of labor and em- 
ployment law. The Certification Com- 
mittee, under the able chairmanship 
of Stu Rosenfeldt, has compiled in- 
formation as regards certification of 
labor and employment law and made 
recommendations to the executive 
council in this regard. An open forum 
discussion is scheduled for the ad- 
vanced topics in April with a final 
vote of the executive council in June. 

The section has decided to continue 
the trial skills program and will 
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switch the venue this year to the 
Miami area (we have held the semi- 
nar the last two years at the Stetson 
University College of Law in St. Pe- 
tersburg) and then alternate between 
St. Petersburg and Miami each year. 
This is a full week program which 
teaches trial skills from a labor and 
employment law perspective. I en- 
courage all section members who 
have not participated in this program 
to seriously consider doing so as the 
feedback we continually get is excep- 
tional as regards its effectiveness in 
teaching trial skills in a labor and 
employment law context. 

The section has gone online this 
year by creating its own website with 
the assistance and hard work of ex- 
ecutive council member Walter Aye. 
You can find the website at Attp:// 
www.asksam.com/flbar/. The sec- 
tion looks forward to continuing to 
enhance this website as a support 
vehicle for communication of section 
activities and educational programs. 
Further, we hope to eventually uti- 
lize this website as a research re- 
source with not only substantive la- 
bor and employment law contained 
therein, but also ample links to other 
related websites. 

Finally, the section continues to 
discuss, through its Long Range 
Planning Committee, expenditure of 
section surplus revenues. Although 
no formal recommendations have 
been made, there seems to be a grow- 
ing consensus to utilize these funds 
in the areas of scholarship and sec- 
tion education. 

In sum, this has been a very suc- 
cessful year for the Labor and Em- 
ployment Law Section and due to the 
good work of the executive council 
and many of the program and com- 
mittee chairs. A special thanks is 
appropriate for Chair-elect Kevin 
Hyde and CLE Chair Rob Sniffen, for 
their exceptional work and support 
this year. I look forward to their con- 
tinued leadership roles within the 
section. 


Davin J. LINESCH 
Chair 


Out-of-State 
Practitioners Division 

When first I attended a meeting of 
this division, it was only a commit- 
tee. It was September 1991 and the 
meeting was held in a small confer- 
ence room in the bar offices at the 
Tampa Airport. The room was 
packed. My goal was to register my 
complaint over the lack of timely 
mails from The Florida Bar. Now the 
committee is a division, we have four 
members on the Board of Governors, 
a directory, a newsletter, and what I 
hope will become three annual semi- 
nars. In the meantime, I have no 
problems receiving mail from 
Florida; in fact, I have come to feel 
deluged by it. 

During the past year, in addition 
to Susan Cabrera whose efforts also 
have been much appreciated, there 
have been three division members 
who have proven themselves essen- 
tial to achievement of those goals 
which I had set for this year. These 
are Richard Tanner, past president 
and chair of the New York seminar 
of December 1997; Mary-Beth 


Savary-Taylor of Washington, D.C., 
chair of the March 1998 Washington, 
D.C., seminar; and Geena Cohen of 
Chicago, chair of the seminar to be 
held in Chicago on Friday, May 8, 
1998. Each has put significant effort 
in organizing their seminars and 
keeping them within the framework 
outlined. Whatever else may be true 
about this past year, I am extremely 
grateful to each and all of them for 
their efforts. 

We have continued to serve our 
membership by providing them with 
an annual ethics tape qualifying for 
one hour of CLE credit. All of our 
seminars offer at least two hours of 
ethics credit and, consistent with the 
policies of the Bar, we have incorpo- 
rated professionalism in each of our 
seminars as part of the ethics topics. 

In an effort to standardize our 
newsletter and encourage regularly 
scheduled production and delivery, 
we have employed a compensated 
editor. With regularity in publication 
and delivery of communications, we 
will be better able to solidify and ex- 
pand our membership. 


Authority on Florida. 
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The Out-of-State Practitioners Division made providing ethics credit in continuing legal edu- 
cation seminars a top priority, President Darren Davy reported. 


On membership, we appear to have 
established a baseline around 1,400 
members. The seminar schedule 
which I have proposed was an inte- 


gral part of an effort to “bring the 
division to the provinces” and thereby 
to involve, and increase, our member- 
ship. Additionally, the division has 
amended its bylaws, approval of 
which is before the Board of Gover- 
nors, to include inactive members of 


the Bar as “affiliate members” of the 
division. 

In the future it would be desirable 
for both the in-state and out-of-state 
members of the Bar to view our semi- 
nars as an opportunity to network 
with other attorneys. New York is 
established; Washington, D.C., has 
marvelous potential; and Chicago is 
a wonderful place to visit, particu- 
larly in the spring. Each of these ar- 


The Practice Management and Development Section works closely with the Bar’s Law Of- 
fice Management Assistance Service. Pictured are section Chair Walter Aye and LOMAS 
Committee Chair Walter Crumbley, both of Tampa. 
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eas also is inhabited by a significant 
concentration of out-of-state Florida 
lawyers. 

The future of this division will pass 
into the hands of Connie Price- 
Testerman of Dayton, Ohio, in June 
1998 and Clayton Joffrion of New 
Orleans, Louisiana, in June 1999. It 
is my hope that time will prove that 
the past year has helped to estab- 
lished a format through which the 
division can grow and reach out to 
all members of the Bar. I wish them 
all the best. 


DarreN S. Davy 
President 


Practice Management 
and Development 

The Practice Management and 
Development Section was organized 
in 1978. Unlike other sections, it does 
not concern substantive areas of the 
law. It focuses on the business of prac- 
ticing law. Subsumed in its mission 
are law office management, client 
development, and technology. In its 
activities, it serves other sections 
with expertise in business 
practicalities. The section gathers 
and provides information essential 
for today’s professional to survive in 
the changing practice environment. 

Today’s lawyer is overwhelmed 
with regulation, competition, and 
expense. Law school did little to pre- 
pare lawyers for the great change 
from detached professional to profes- 
sional businessman.The constant 
changes in marketing, management, 
and technology are overwhelming. 
Information is confusing. The section 
seeks to help with information and 
programs which address these prob- 
lems for all Bar members — regard- 
less of area of practice. 

With the General Practice Section, 
PM&D Section sponsors the Solo & 
Small Firm Conference annual semi- 
nar. It sponsors the Pyramid of Suc- 
cess for nonlegal staff and administra- 
tors. This year, the section has teamed 
withAtticus to present a series of semi- 
nars on practice growth and develop- 
ment with a focus on personal achieve- 
ment, satisfaction, and professonalism. 
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As a regular part of its Bar-wide ser- 
vice, the section publishes The State of 
The Art News. This compendium of 
practice management, development, 
and technology information appears 
quarterly in The Florida Bar News. 

The section works closely with 
LOMAS and the Committee on Tech- 
nology. Because of conjunctive inter- 
ests, the committees meet jointly 
with PM&D at annual meetings and 
retreats. Together, the section and 
committees form a powerful source 
of information available to all sec- 
tions, attorneys, and the Board of 
Governors. 

Additionally, PM&D has become a 
founding sponsor of the Legal Tech- 
nology Institute at the University of 
Florida College of Law. The institute, 
headed by Bar consultant and na- 
tional law technology authority An- 
drew Adkins, has as its initial project 
developing solutions for lawyers for 
“the year 2000 problem.” 

Times have changed. The nature of 
the practice of law has changed. 
PM&D Section is at the forefront of 
gathering and providing information 
and solutions to lawyers to deal with 
change.Our goal is to provide better 
and more rewarding professional ca- 
reers, Bar-wide, through knowledge 
and systems. 


WALTER E. AYE 
Chair 


Public Interest Law 

This year has been one of reflec- 
tion and revision for PILS. As part of 
the cyclical section reviews by the 
Board of Governor’s Program Evalu- 
ation Committee (PEC), both PILS 
and the Board have looked closely at 
our mission statement, the scope of 
our focus, and our relationship with 
the Bar. Through this process, PILS 
renewed its commitment to advocat- 
ing for “the legal needs of persons 
who are generally disenfranchised, 
under-represented, or lack meaning- 
ful access to traditional legal forums,” 
with welcome support for this advo- 
cacy by the Bar. PILS also has com- 
mitted to focusing, whenever pos- 
sible, on specific issues and solutions, 
with respect for the concerns of the 
Bar. In short, we are committed to 


serving our “clients,” the membership 
of our section, and the Bar as an or- 
ganization. We recognize this as an 
ideal, and remain committed to ad- 
vocating for those persons whom we 
pledged to help even when that ad- 
vocacy puts us at odds with the Bar. 
But we remain confident that we can 
meet the ideal in most situations. 
PILS accomplishes much of its sub- 
stantive work through its commit- 
tees. The Delivery of Legal Services 
Committee, chaired by Kent Spuhler, 
is seeking direct funding from The 
Florida Bar to support the delivery 
of legal representation to the poor 
because of a one-third decrease in 
federal funding. Working with the 
PEC, PILS will present its revised 
equal justice fellowship proposal to 
the Board of Governors in May. This 
initiative, if approved, will create one 
fellowship within each appellate dis- 
trict, to offer new law graduates and 
experienced Florida attorneys the 
opportunity to serve those in need for 
a two-year period on a special tar- 
geted project developed by the fellow 
and the sponsoring legal aid or legal 


services organization. The fellow- 
ships will be funded as a matching 
grant by the Bar, with the match to 
come from private attorneys, law 
firms, and nonlegal corporations. 
These fellowships will be invaluable 
to the fellows, who will learn from 
experience the importance of their 
professional responsibility to provide 
equal access to our legal system; in- 
valuable to the Bar, by demonstrat- 
ing national leadership in ways to 
fulfill its committment to meeting 
the legal needs of the poor; and in- 
valuable to the sponsoring organiza- 
tions and individuals. 

Janet Findling, and the Disability 
Law Committee which she chairs, 
will publish a directory of Social Se- 
curity disability claimants’ advocates 
by early fall. This directory will indi- 
cate subspecialties of listed practitio- 
ners, to facilitate co-counselling, re- 
ferrals, and practical assistance from 
one advocate to another. This com- 
mittee also sponsored its successful 
annual Social Security seminar, un- 
der the able leadership of PILS’ CLE 
Chair Sarah Bohr. 


Authority on Elder Law. 
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The Public Interest Law Section renewed its commitment to advocate for the under-repre- 
sented following a cyclical Board of Governors’ Program Evaluation Committee review. Pic- 
tured are Megan Walls, Palatka, and Chair Deborah Schroth, Jacksonville. 


The First Amendment Law Com- 
mittee, under the chairmanship of 
Lawrence Walters, has focused on 
organizational activities for its first 


full year of existence. Substantively, 
this committee developed a method 
to obtain and distribute materials 
and propaganda from pro-censorship 
groups, as well as unpublished opin- 
ions in this area of the law, to help 
committee members in their litiga- 
tion of First Amendment rights cases. 
The committee is talking with the 
Naturist’s Educational Foundation 
about co-sponsoring a seminar on the 
constitutional rights of naturists, and 
of applicable statutory and case law, 
this coming fall. 

The primary focus of the Individual 
Rights and Responsibilities Commit- 
tee, chaired by John Ratliff, has been 
the application of the death penalty 
in Florida. Committee members have 
investigated various aspects of the 
death penalty, and have focused on 
the difficulties of Capital Collateral 
Representative (CCR) attorneys as a 
result of the underfunding of this 
organization. The committee has re- 
quested The Florida Bar to adopt a 
resolution calling for adequate fund- 
ing of this public law firm, and call- 
ing for a moratorium on the death 
penalty until CCR is able to provide 
competent, timely representation to 


each of its clients. PILS is rewording 
its position statement at the request 
of the Bar’s Legislation Committee, 
and we remain hopeful that the Bar 
will adopt our proposed resolution in 
response to the very real problems 
affecting these Florida lawyers. 

Claudia Wright has worked to re- 
vitalize the efforts of the Legal Needs 
of Children Committee, including 
juvenile delinquency issues to its his- 
torical focus on dependency issues. 
The committee is sponsoring a fall 
seminar to include practical issues 
for litigators in both these areas of 
the law, particularly the ways in 
which these areas overlap. 

Legislatively, PILS has continued 
its extensive work on adoption bills, 
and supported appointment of com- 
pensated counsel for parents in ju- 
venile dependency actions, and the 
creation of a program to provide fi- 
nancial support by the Department 
of Children and Families to extended 
family members who provide care for 
a child as an alternative to foster 
care. 

PILS thanks two groups of people 
for a successful year: our members 
and the Board of Governors. And we 
owe a special thanks to Ed Blumberg 
for his continuous support; our ad- 
ministrator, Colleen Barton, for 
learning the job so quickly and get- 
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ting us over the hump of two new 
administrators this Bar year; and to 
our Bar liaison, Miles McGrane, for 
his optimistic support of our most 
difficult issues. 


DEBORAH SCHROTH 
Chair 


Tax Law 

This year has again been another 
year of very significant activity for 
the Tax Section. Many of the projects 
begun in the past year or two under 
the tutelage of Linda Hanna and Joel 
Bronstein have come to fruition this 
year and the section has begun new 
projects as well. 

Legislation. The section served as 
technical advisor to the Constitution 
Revision Commission and was at the 
forefront of the Department of 
Revenue’s proposals which would 
change the rules relating to the im- 
position and application of the intan- 
gible tax. Many thanks to Bob 
Goldman, Tim Leadbeater, Mark 
Holcomb, Bill Townsend, Tom Wells, 
and Joel Maser for their substantial 
contributions to both of these endeav- 
ors. 

Certainly the most significant leg- 
islative development is the section’s 
continued attempt to repeal the 
Florida corporate income tax on lim- 
ited liability companies (LLC). In a 
vast majority of the other states, 
LLCs are the most popular entity for 
doing business; however, because of 
the inconsistent income tax treat- 
ment in the State of Florida, not only 
are LLCs not widely used as a busi- 
ness vehicle in Florida but Florida 
law serves as a trap for the unwary 
for businesses from other states who 
are unaware of the unusual Florida 
tax. Last year the section took on the 
project to repeal the corporate income 
tax and was successful in getting our 
legislation passed through commit- 
tee in the House, but because the re- 
peal results in a revenue loss to 
Florida, the bill was not able to go 
any further. Rick Josepher has 
worked tirelessly again this year and 
we are hopeful that we will get the 
legislation passed by the House and 
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Senate in this year’s legislative ses- 
sion. If successful, business practice 
in the State of Florida will change 
dramatically. 

New Tax Lawyers. Another major 
section project for the year was to 
establish a New Tax Lawyer Commit- 
tee designed to meet the needs of law- 
yers just beginning their tax practice. 
David Pratt, serving as chair of this 
committee, along with his Vice Chair 
Fran Sheehy, has done a fabulous job 
working on this project. Meetings 
have been held around the state ex- 
plaining the advantages of member- 
ship in the section. Also in motion is 
the implementation of a mentor pro- 
gram to help integrate new tax law- 
yers in the practice. Every section 
meeting this year has had some spe- 
cial program or gathering devoted 
exclusively to the new tax lawyer. 

Cybertax. By the end of this year 
the section will have its web page 
operational. Many thanks to Chair- 
elect J. Bob Humphries, Marvin Gut- 
ter, and Michael Jorgenson for count- 
less hours they have spent in making 
our web page a reality. 

Education. The backbone of the Tax 
Section has always been its educa- 
tional endeavors. The section will 
produce seven continuing legal edu- 
cation programs for the year as well 
as numerous workshops presented at 
no charge at each of our meetings. 
Surveys that the section has con- 
ducted tell us that education through 
our CLE programs and resulting 
workshops is the most valuable ser- 
vice that the section renders to mem- 
bers. For example, upon repeal of the 
corporate income tax on LLCs, the 
section will be prepared to give an 
extensive program to educate law- 
yers on the new era of business plan- 
ning that will result in Florida. A big 
round of applause to Joel Maser for 
his efforts in coordinating these 
workshops. 

Section Publications. In addition to 
the educational opportunities that 
the section presents in its workshops 
and programs, the section also has 
expanded its publications to further 
provide our members with relevant 
and useful information. The Tax Sec- 
tion Bulletin has been greatly ex- 
panded with substantive articles and 


practice tips to enhance the tax prac- 
tice of our members. The section cre- 
ated a new position, called editor-in- 
chief, to oversee all of our publication 
efforts. Jane D. Callahan is our first- 
ever editor-in-chief and has done a 
wonderful job. In addition, Guy 
Whitesman has worked very hard to 
produce our new and improved Tax 
Section Bulletin this year, and 
Michael D. Miller and Lester Law 
have served as the editors of our Tax 
Law Notes. Our members have con- 
tinued to produce outstanding sub- 
stantive articles for the Bulletin and 
Tax Law Notes and we greatly appre- 
ciate their efforts. Without the able 
assistance of Bob Goldman, the State 
Tax Division chair, and Bill Battaglia, 
the Federal Tax Division chair, our 
publications would not be produced. 

Under the leadership of Karen 
Keaton and with the help of Rob 
Kapusta, the section’s National Tax 
Moot Court Competition again drew 
entrants from law schools all over the 
nation. In addition, many members 
helped in writing briefs and judging 


the competition. Thanks to all who 
participated in this very worthwhile 
project. 

Last year the Tax Section filed an 
amicus curiae brief in support of the 
taxpayer's position in the Estate of 
Hubert v. Commissioner, an ex- 
tremely important U. S. Supreme 
Court case. The brief was written for 
the section by Jerald D. August and 
James J. Freeland who have again 
this year stepped up to the plate and 
provided invaluable assistance to tax 
practitioners all around the country 
by filing comments to proposed regu- 
lations by the IRS attempting to deal 
with the decision reached in the 
Hubert case. Congratulations to 
Jerry and Jack for another outstand- 
ing job. 

In addition to all of our projects, 
the section has continued its regular 
meeting activities. Our organiza- 
tional meeting at Amelia Island in 
July was extremely successful, with 
attendance increased by over 30 per- 
cent from prior years. Thanks to our 
sponsors for all of our meetings and 


Authority on Tax and Estate Planning. 
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particularly to Mike Jorgenson and 
Bruce Johnson for coordinating the 
organizational meeting again this 
year. 

Our annual meeting culminating 
the work for the section for the year 
was held at the Buena Vista Palace 
Resort and Spa in late April. Thanks 
to meeting chair Steve Lee for coor- 
dinating the meeting on behalf of the 
section. At that meeting we cel- 
ebrated the many years of work and 
service of Charles Egerton who was 
honored by being named the 1998 
Gerald T. Hart Outstanding Tax At- 
torney. 

Thanks also go to all of the section 
officers, division directors, and assis- 
tant directors and of course many 
thanks to Chair-elect J. Bob 
Humphries for his invaluable assis- 
tance to the section and who will 
guide our projects into the coming 
year. Of course, many thanks must 
be given to Carol Vaught, our section 
administrator, who has had to do 
more than usual this year due to cer- 
tain personal circumstances of the 
section chair. Without Carol’s able as- 
sistance, section activities might 
have come to a screeching halt; so 
many, many, thanks to Carol. In clos- 
ing, good luck wishes to our Chair- 
elect Designate David Bowers, who 
will step in as chair-elect in July 
1998, to continue his great work on 


The Trial Lawyers Section contributed $100,000 to the Coalition for Family Safety, Chair 


David Bianchi, right, of Miami reported. 
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behalf of the section. 
LauREN Y. DETZEL 
Chair 


Trial Lawyers 

It has been an active and produc- 
tive year. The Trial Lawyers Section 
continued its efforts to focus on pro- 
grams that are truly meaningful and 
relevant to the busy trial lawyer and 
to take a more proactive role in the 
legislative and public relations 
arena. 

Our Handbook on Discovery Prac- 
tice was in its third printing this year 
and once again over 10,000 copies 
were sent out free of charge to trial 
lawyers and judges throughout 
Florida. The Handbook is probably 
the singlemost successful project we 
have ever been involved in and it has 
been instrumental in helping to com- 
bat the discovery abuse that has 
plagued our profession for too long. 
It is a project that should continue 
to be updated and disseminated each 
year. 

1998 was the year that we 
launched our website, www.flatls.org, 
which is now the home of the Trial 
Lawyers Section and we are commit- 
ted to making it as user friendly and 
as relevant as possible. Our Hand- 
book on Discovery Practice, the Guide- 
lines for Professional Conduct, forms 


for the model program for expedited 
trials, trial court sanction orders, and 
CLE information are now online. 
While a good start, there is much 
more that can be done with it and in 
the future our website will undoubt- 
edly become the cornerstone of every- 
thing we do. The potential for it is 
limitless and it will be updated quar- 
terly. 

Thanks to Buddy Jacobs, our good 
friend and long-time lobbyist, we 
were convinced to hire David M. 
Griffith & Associates, a national con- 
sulting firm, to study the question of 
whether tort cases are overwhelming 
our court system. The firm produced 
a meticulously researched report 
that exploded the myth that Florid- 
ians are more litigious than ever, that 
jury awards are out of control, and 
that the cost of paying for the sys- 
tem is too expensive. In fact, just the 
opposite is true. Ron Sachs Commu- 
nications, our public relations firm, 
did an excellent job of disseminating 
the report to the legislature and me- 
dia and of sparking the interest of the 
editorial boards. For the first time the 
Trial Lawyers Section met with the 
editors of the state’s leading news- 
papers to explain the findings and 
answer questions. It was a produc- 
tive and enlightening experience and 
should be continued in the future. 

The Florida Legislature slated 
“tort reform” as its priority issue this 
year and we participated to the ex- 
tent that we could. Invitations were 
received from the House Civil Jus- 
tice Reform Committee and the Sen- 
ate Rules Committee and we made 
presentations to each regarding our 
model program for expedited trials 
and our private judge bill. As of this 
writing, both programs appear to 
have strong support and may be en- 
acted into law. 

Finally, we made a $100,000 con- 
tribution to the Coalition for Family 
Safety to be used expressly for pur- 
poses of preserving our civil justice 
system and maintaining access to the 
courts for all Floridians. 

Our seminars were well received 
and profitable. Our mock trial pro- 
gram was once again a great success 
and our trial advocacy program con- 
tinues to be one of the best anywhere. 
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In sum, it has been good year. 

It was a privilege to serve as sec- 
tion chair. Some of the finest people 
I have met practicing law have been 
through my service on the executive 
council and I will miss it. Richard 
Gilbert, the incoming chair, is an ex- 
cellent choice to lead us forward, and 
even greater accomplishments are 
yet to come. 

Davip W. BIANCHI 
Chair 


Workers’ 
Compensation 

“Professionalism” has been a ma- 
jor theme of the Workers’ Compen- 
sation Section this year. At the Janu- 
ary 1998 midyear meeting of The 
Florida Bar, the section together with 
the Conference of Judges of Compen- 
sation Claims held a joint seminar/ 
symposium on professionalism with 
the help of Paul Remillard of The 
Florida Bar. The section, through its 
judicial liaison, Steve Kronenberg, 
has instituted a program together 
with the judges of compensation 
claims to begin district-level “judicial 
mentoring” programs. 

CLE continues to be a major focus 
of the section, with the certification 
review course being held this year at 
the Hyatt Hotel in Orlando. The trial 
advocacy course, run by Ray Malca, 
was held May 29-30, 1998, in Or- 
lando. CLE co-chairs Nancy Cavey 
and Mac McCarty are planning up- 
coming CLE dependant upon any sig- 
nificant legislative changes. 

The 14th annual winter ski semi- 
nar, “produced” by Gerald Rosenthal, 
was held in Park City, Utah. The ski- 
ing conditions were terrific, and I can 
personally affirm that all the “semi- 
nars” were well attended and quite 
beneficial! 

Our Legislative Committee, 
headed by Jim Smith of Tampa and 
assisted by David Weissman of Palm 
Beach, has been very alert to legis- 
lative activities (which will be history 
by the time this is printed). It ap- 
pears that tort reform is of more con- 
cern to the legislature than workers’ 
compensation, but some “tweaks” 
based on recent case law seem to be 


in the offing. Funds were budgeted 
for potential lobbying efforts in 1998 
and 1999 to limit efforts to extinguish 
or limit attorneys’ fees affecting ei- 
ther the claimant’s or defense bar. A 
“white paper” study on the effects of 
extinguishing payment by employ- 
ers/carriers of claimants’ attorneys’ 
fees was also funded by the section. 

Given the sweeping changes in the 
1994 Workers’ Compensation Act, it 
is a little surprising that the section 
membership has continued to main- 
tain its impressive level, with the 
current membership number being 
1,479. Credit certainly must go to 
Paula Kelly, who heads the Member- 
ship Committee. 

Our section newsletter continues to 
be a source of great pride to the sec- 
tion, as well as an outstanding piece 
of editorial work. Its editor-in-chief, 
Rafael Gonzales of Tampa, does a ter- 
rific job in pulling together these is- 
sues with the help of his guest editors. 
Appreciation and recognition also 
must go to Kim Tomlin, our Bar liai- 
son, for her enthusiasm, assistance, 
and good cheer no matter what prob- 
lems arise. 

Having stated at the beginning of 
my term that raising an awareness 
of professionalism was my goal this 
year, I have had a number of oppor- 
tunities to participate in Florida Bar 
sponsored programs. I can say that 
the Workers’ Compensation Section 
of The Florida Bar, along with the 
judges of compensation claims, to- 
gether with the resources of The 
Florida Bar, have shown a commit- 
ment to increase professionalism, 
thus benefitting both practitioners 
and their clients in dealing with 
workers’ compensation cases. I am 
heartened by people’s enthusiasm for 
this project, and hope that in some 
small way during my year as chair of 
the section I have advanced profession- 
alism in our section. It has been my 
personal good fortune, as well as a pro- 
fessional honor to have served this very 
fine section this year, together with the 
executive council which has worked 
diligently and selflessly. I am confident 
that the incoming chair, David 
Mitchell, Sarasota, will capably and 
enthusiastically continue the efforts 
toward raising the level of profession- 


alism, as well as lead the section 
through any legislative problems. 


ALFRED L. DEUTSCHMAN 
Chair 
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ANNUAL REPORT 


COMMITTEES OF THE FLORIDA BAR 


BAR SERVICES 


Advertising 

The Standing Committee on Advertising is responsible 
for advising members of The Florida Bar on permissible 
advertising and solicitation practices. The committee, 
which meets monthly, reviews opinions issued by staff 
counsel, offers guidance to staff in evaluating lawyer ad- 
vertisements, makes recommendations regarding rule 
changes, and provides guidance to Florida Bar members 
concerning both the sub- 
stantive and procedural re- 
quirements of the advertis- 
ing rules. 

The committee advises 
Bar members of the sub- 
stance of the advertising 
rules through a variety of 
different methods. An in- 
depth analysis of the filing 
requirements, substantive 
regulations, and committee 
interpretations is provided 
by the committee’s Hand- 
book on Lawyer Advertis- 
ing and Solicitation (5th 
Edition, February 1998). 
The Handbook is reviewed 
and updated each year by 
Bar staff with the input of 
the committee to provide 
an excellent up-to-date 
guide to Florida’s lawyer 
advertising regulations. 

By far the most time- 
consuming task of the com- 
mittee this year, as it has 
been in past years, has 
been reviewing advertisements filed by members of The 
Florida Bar for compliance with the Advertising Rules. 
The committee reviews decisions of its staff regarding 
these advertisements if the staff’s interpretation of par- 
ticular rules is questioned by the advertiser. The commit- 
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tee also provides guidance to its staff and advertisers if 
requested to do so in order to foster compliance with the 
rules and permit advertisers to accomplish their legiti- 
mate advertising goals. 

This year, as in years past, the committee has been faced 
with new methods of advertising, such as the prolifera- 
tion of websites and the increased use of direct mail ad- 
vertising for seminars and 
other professional activi- 
ties. The committee is ever 
vigilant to protect the pub- 
lic and to balance the 
rights of advertisers who 
desire to inform the public 
concerning the use of their 
services. 

The committee this 
year has taken an active 
role in ensuring that adver- 
tising in Florida is filed 
with The Florida Bar and 
properly reviewed. The 
committee is committed to 
taking an aggressive view 
toward investigating and 
pursuing nonfilers and 
those few filers who disre- 
gard The Florida Bar rules. 
An ongoing compliance 
program headed by staff of 
the committee reviews Yel- 
low Pages advertisements 
and newspaper advertise- 
ments to determine if non- 
exempt advertisements 
have been filed and reviewed. The committee helps in these 
activities by referring advertisements that it sees from 
time to time to the staff for review. 

The committee welcomes the new advertising rules that 
have been submitted to the Florida Supreme Court. We 
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believe that many of the rules 
changes will alleviate some of the 
problem areas involved in advertis- 
ing, such as the issue of trade names. 
Additionally, the new rules have or- 
ganized existing regulations in a way 
that will make them more compre- 
hensible to advertisers.The Joint 
Presidential Task Force on Advertis- 
ing and The Florida Bar Board of 
Governors both did a spectacular job 
in preparing these new rules. 

The committee is made up of many 
nonlawyers as well as lawyers. We 
believe that this has contributed sub- 
stantially to our work, and I would 
like to thank each of our committee 
members, Karen Matheny, Michael 
Seminario, Dr. Arthur Shapiro, John 
Lee Brewerton, and my Vice Chair, 
Bradford Swing for their tremendous 
contribution. I would also like to take 
the opportunity to mourn the pass- 
ing of our valued committee member, 
Judge Sydney Weaver. 

Finally, the committee thanks our 
board liaison, Martin Garcia, and our 
incredible staff headed by ethics 
counsel Elizabeth Tarbert, without 
whom the business of this commit- 
tee could not be accomplished. 


ANDREW JOSHUA Markus 
Chair 


Annual Meeting 

Your annual meeting will take 
place June 17 through 20 at the Lake 
Buena Vista Palace Resort and Spa. 
Planning for this event began more 
than two years ago. The Annual 
Meeting Committee has worked hard 
to ensure that this meeting will be 
productive, entertaining, and enjoy- 
able. Many events are scheduled. 

The bulk of the work of the Annual 
Meeting Committee was done by 
Dianne Lynn, Kathy Boykin, and 
Ricky Libbert. As usual, Diane, 
Kathy, and Ricky have done an out- 
standing job on an extremely large 
task. 

My co-chairs, Wayne Helsby and 
Chris Lombardo, have been very sup- 
portive and hard working. Chris 
Lombardo will chair next year’s An- 
nual Meeting Committee, and will do 


an outstanding job. 

Last but not least, I would like to 
thank the more involved members of 
the committee for their assistance: 
Lee Barrett, Edward Brinson, Ashley 
Frost, Henry Gilman, Cole Jeffries, 
Lisa Lesperance, Claire Luten, Erin 
McCormick, Robert Palmer, Iris 
Shapiro, and Scott Stigall. 

This year’s annual meeting will fo- 
cus on assistance to Florida lawyers 
in recent information technology ad- 
vances that affect our profession. 
We're hopeful of assisting lawyers in 
providing better services to clients. 
Many seminars will be available in 
this regard to follow up on the theme 
of last year’s convention, Windows to 
the World. 

Our entertainment this year is cen- 
tered around “the Supreme Celebra- 
tion” on Friday night. The Supremes, 
with Mary Wilson, and the members 
of our Supreme Court will join us in 
what will prove to be a very fun 
event. Entertainment, after-dinner 
drinks, hors d’ourves, and desserts 


will be served beginning at 8:15 p.m. 
Our committee thanks Lep Adams, 
Frank Bedell, and all of the young 
lawyers for their continued and tre- 
mendous support in the annual meet- 
ing. 

As always, a substantial portion of 
the cost of the Annual Meeting is 
borne through exhibitors’ fees and 
sponsors’ generosity. We continue to 
be blessed with many sponsors. As 
you attend the convention, please 
thank our exhibitors, vendors, and 
sponsors for their participation. 
Without them, our annual meeting 
would be much less of a success, and 
much more expensive. 

Forty-five firms have sponsored 
the judicial luncheon featuring an 
appearance by Mark Russell, and 
keynote address by Chief Justice 
Gerald Kogan of the Florida Supreme 
Court. His State of the Judiciary Ad- 
dress will be followed by the ever- 
popular Mark Russell. 

Last, one of the ultimate objectives 
of the annual meeting is to salute the 
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changing of the guard. At the general 
assembly, we look forward to show- 
ing our appreciation to Ed Blumberg 
for a fantastically successful year as 
president of The Florida Bar, and to 
welcoming Howard Coker as our new 
president, and Edith Osman as our 
president-elect. 

Many fine events are scheduled in- 
cluding the legal runaround (spon- 
sored by Chicago Title), the tennis 
tournament (sponsored by Crary, 
Buchanan, Bodish, Bovie, Lord, Roby, 
and Evans), the golf tournament 
(sponsored by Empire Corporate Kit), 
and an evening with the Arabian 
Knights. 

On behalf of our committee and 
The Florida Bar staff, we welcome 
you to the 1998 Florida Bar Annual 
Meeting at the Buena Vista Palace 
Resort and Spa. 

Ky M. Kocu 
Chair 


Continuing Legal 
Education 

The Continuing Legal Education 
Committee has as its responsibility, 
in cooperation with sections, divi- 
sions, and committees of The Florida 
Bar and other cosponsors, the presen- 
tation of continuing legal education 
programs, publication of written 
materials, and course evaluations. As 
its mission, the committee is chal- 
lenged with the obligation to main- 
tain substantive excellence in pro- 
grams and products, as well as trying 
to keep up with changing technology. 
Over this past year, the Publications 
Subcommittee, under the leadership 
of Mercedes Busto and with the hard 
work and dedication of some of the 
committee members, presented a 
program chairs workshop at The 
Florida Bar’s midyear meeting. The 
program gave substantive advice to 
the various attendees concerning 
how to prepare, market and ulti- 
mately present quality CLE pro- 
grams. Judge Martin Kahn, a vice- 
chair of the CLE Committee and 
chair of its Publications Subcommit- 
tee, spoke at the program about a 
recurring effort by the CLE Commit- 
tee to teach program chairs the steps 
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which can be taken to enhance 
speaker presentations. Judge Kahn’s 
subcommittee is also responsible for 
reviewing and making recommenda- 
tions on new publications. Vice Chair 
Cynthia Henderson, who leads the 
Long Range Planning Subcommittee, 
is in the process of planning for this 
year’s CLE retreat, scheduled for 
May 1998. The committee is also 
working on a newsletter that will 
inform the Bar about issues regard- 
ing CLE and recent activities of in- 
terest by the committee or by groups 
presenting new or unusual CLE pro- 
grams. 

In light of recent changes by the 
Florida Supreme Court on manda- 
tory CLE hours in professionalism, 
the committee also is continuing with 
its efforts to develop systematic and 
effective ways to include profession- 
alism in CLE programs and publica- 
tions. The committee is searching for 
ways to continue proven methods and 
to develop new ways of fostering ide- 
als of professionalism as well as en- 
suring that ample opportunities are 
present for practicing attorneys to 
meet these new requirements. As al- 
ways, the committee continues to pro- 
vide support to the sections, commit- 
tees, and divisions of The Florida Bar 
in their efforts to provide quality 
CLE programs in their respective 
areas of practice. Over the years, this 
committee has worked diligently to 
maintain and improve CLE program- 
ming and publications. This year’s 
committee carried on that effort with 


skill and professionalism. Grateful 
appreciation is hereby expressed to 
the dedicated and incredible patient 
staff of The Florida Bar who make 
this committee’s work not only pos- 
sible, but enjoyable as well. 


DEBORAH S. CRUMBLEY 
Chair 


Federal Court Practice 
The high point for the Federal 
Court Practice Committee is the Fed- 
eral Practice ConFab at the 1998 
Annual Meeting of The Florida Bar. 
This year’s ConFab will be topical 
and exciting. The first half of the 
ConFab will provide Florida Bar 
members with a unique opportunity 
to participate in small discussion 
groups with 16 members of the fed- 
eral judiciary from all three districts 
in Florida. Many committee mem- 
bers assisted in coordinating these 
efforts, including David Lichter and 
Stan Cushman. The second half of 
our program will be a panel discus- 
sion entitled Independent Counsel: 
Necessary Safeguard or Invitation 
for Abuse, a subject of national and 
international attention. Participants 
on the panel will include former in- 
dependent counsels, including 
Lawrence Walsh, Joseph DiGenova, 
Alexia Morrison, and Dan Pearson. 

The Florida Federal Court Practice 
Manual also made substantial 
progress this year. This manual, 
which will encompass the nuts and 
bolts and inside scoop on how to prac- 
tice in Florida’s federal districts, is 
expected to be ready for initial pub- 
lication in the summer of 1998. The 
plan is to publish the manual in both 
looseleaf form and on The Florida 
bar’s website. 

The committee continued with its 
practice of inviting a distinguished 
guest speaker to address its semian- 
nual meetings. In September 1997 
Chief Judge Elizabeth A. 
Kovachevich spoke to the committee 
about the current issues facing the 
Middle District. In January 1998, 
Judge Kevin M. Moore spoke to the 
committee about the challenges fac- 
ing the Southern District. These 
meetings make participation on the 
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Federal Court Practice Committee an 
educational experience, as well as 
providing an opportunity to meet 
with members of the court and other 
federal practitioners. 


HARLEY SHEPARD TROPIN 
Chair 


Florida Bar Journal/ 
News Editorial Board 

This has been another eventful 
year for the Bar Journal and Bar 
News. Building upon last year’s 
implementation of a new desktop 
publishing system, the staff rede- 
signed both publications, making 
them, we hope, more attractive and 
easier to read. 

Editorial board members continued to 
review for Journal publication a steady 
stream of scholarly articles, selecting for 
publication only those articles found to 
be sufficiently useful to Florida practi- 
tioners to merit publication. 

In cooperation with the Health 
Law Section, the board also pub- 
lished a special issue in April devoted 
to health law topics. I would like to 
personally thank Barbara Pankau, 
guest editor for the Health Law Sec- 
tion, and editorial board members 
Gary Gaffney, Evelyn D. Golden, 
Karen Linz, Laura S. Rotstein, and 
Mark Wolfson for their extra efforts 
on that outstanding issue. 

On the News side, the board re- 
viewed the content and design of the 
newspaper. While board members 
gave the paper high marks over all, 
some areas for improvement were 
spotted. Changes based upon the 
board’s survey will be evident in the 
newspaper in the months ahead. 

Committees of the board also again 
undertook two time-consuming 
projects: judging the annual Barbara 
Sanders Memorial Writing Contest, 
and putting together our annual le- 
gal writing seminar (this year en- 
titled Professionalism in Legal Writ- 
ing, scheduled for June 18 at the 
Buena Vista Palace during the an- 
nual meeting). 

Judging articles for the Sanders 
competition were Angelia Baldwin, 
Stephen Cohen, Gary Gaffney, Evelyn 
Golden, Steve Goodman, Judge Lisa 
D. Kahn, Jeff Kottkamp, Robert 


Sturgess, Fran Toomey, Keith 
Wadsworth, and Sarah Warren. 

Organizing our seminar this year 
was committee chair Gary Gaffney, 
with able assistance from Evelyn 
Golden, Clif Gorenflo, Darren Latham, 
Laura Rotstein, and Sarah Warren. 

The financial picture for the pub- 
lications continues to stay within 
limits drawn by the Budget Commit- 
tee and Board of Governors, with ad- 
vertising revenues remaining strong, 
and savings realized by the imple- 
mentation of desktop publishing be- 
ginning to appear on the bottom line. 

Finally, I would like to thank Presi- 
dent Blumberg and incoming Presi- 
dent Coker for the support they have 
shown the publications. Without 
their support, and that of the Board 
of Governors, we would not be able 
to continue to bring you the quality 
publications we know you have come 
to expect. 


JUDGE THOMAS G. FREEMAN, JR. 
Chair 


Judicial. 
Administration, 
Selection, and Tenure 

The committee began the year by 
recognizing the importance of the 
work undertaken by the Constitu- 
tional Revision Commission. We were 
specifically requested by the Board 
of Governors of The Florida Bar to 
present to the BOG our committee 
recommendations concerning Article 
V. We also continued our committee 
support for equitable judicial com- 
pensation. Subcommittees were pre- 
viously set up to monitor both of 
these important issues. 

The CRC subcommittee recom- 
mended support for the following 
Article V issues to be considered by 
to the Board of Governors for adop- 
tion and consideration by the full 
Constitution Revision Commission. 
The issues were vigorously debated 
and recommended as follows: 

1) Support continued merit selec- 
tion and retention of appellate court 
judges and Supreme Court justices; 

2) Oppose any judicial term limits; 
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3) Support merit selection/reten- 
tion of trial judges; 

4) Support elimination of manda- 
tory retirement age for Article V 
judges; 

5) Support state funding of Article 
V court costs; 

6) Support increasing qualifica- 
tions for trial judges from five to 10 
years membership in The Florida Bar; 

7) Support increasing the term of 
county court judges from four to six 
years; 

8) Support continued oversight of 
The Florida Bar by the Supreme 
Court. 

The Board of Governors, through 
its CRC Committee, advised that our 
proposed recommendations would be 
deferred until after the Constitution 
Revision Commission has finally re- 
viewed the various public proposals 
and determined those issues that will 
be the subject of formal consideration 
by the commission. 

Of those mentioned above, the fol- 
lowing final proposals will appear on 
the ballot as adopted by the Consti- 
tution Revision Commission: 

1) Continued merit selection and 
retention of appellate court judges 
and Supreme Court justices; 

2) Counties/circuits may approve 
by local option whether to have merit 
selection/retention of trial judges in 
their area and increasing the terms 
of county judges to six years; 

3) State funding of Article V court 
costs; and 

4) Continued oversight of The 
Florida Bar by the Supreme Court. 

The Constitution Revision Com- 
mission will put all 36 of its final 
proposals into 10 groupings for con- 
sideration by the voters in Novem- 
ber 1998. 

Additionally, this committee moni- 
tors and tracks all legislative bills 
which fall within the purview of this 
committee. We stand ready to offer 
advice and recommendations to the 
Board of Governors on any legisla- 
tion affecting the judiciary for pos- 
sible consideration as a Bar legisla- 
tive position. 

Our committee endeavors to pro- 
vide guidance and leadership in the 
areas of judicial administration, se- 
lection, and tenure for the better- 


ment of the profession and continu- 
ally strives to ensure the mainte- 
nance of the highest quality judiciary. 


JUDGE RoBert L. SHEVIN 
Chair 


Judicial Evaluation 

After many years in the making, a 
new statewide judicial evaluation 
program was implemented by the Ju- 
dicial Evaluation Committee on 
January 1, 1998. With the implemen- 
tation of this program for evaluating 
the state’s judges, Florida is at the 
forefront among states that have ju- 
dicial evaluation procedures in place. 

The program is off to a good start 
and is expected to run even more 
smoothly once participating judges 
and lawyers become more fully ac- 
quainted with the procedures. The 
committee will evaluate the first six 
months of the program at its annual 
meeting in June. 

The judicial evaluation plan pro- 
vides for voluntary, confidential evalu- 
ations of trial and appellate judges by 
the attorneys who appear before them. 
The lawyers offer private, written feed- 
back on perceived strengths and weak- 
nesses to help judges improve their 
judicial performance. 

The program was approved and 
funded by The Florida Bar Board of 
Governors after years of study and 
development by the committee. Chief 
Justice Gerald Kogan of the Florida 
Supreme Court has written to all 
state judges encouraging their par- 
ticipation in the program, which he 
believes is “important to the credibil- 
ity of the judiciary.” Details of the 
evaluation program are available on 
The Florida Bar’s Internet website at 
www.FLABAR.org. 


Ro.anpD D. WALLER 
Chair 


Judicial Nominating 
Procedures 
The Judicial Nominating Proce- 
dures Committee serves as liaison 
between the 26 judicial nominating 
commissions. It conducts an annual 
training seminar, the JNC Institute, 
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for new and old commissioners; 
tracking new legislation pertaining 
to the nominating process or merit 
selection; and recommending new 
procedures or rules to improve the 
nominating process. The following 
are matters considered by the com- 
mittee this year: 

* Constitution Revision Commission. 
This committee supported changes to 
the following three Article V issues: 

1) Merit selection/retention of trial 
judges; 

2) Continued merit selection/reten- 
tion of appellate judges; 

3) Permitting nonlawyer JNC com- 
missioners to vote on other nonlaw- 
yer commissioners 

All three issues were sent to the 
Board of Governors CRC committee 
for consideration. They advised that 
the proposals will be deferred until 
after the Constitution Revision Com- 
mission has finally reviewed the vari- 
ous public proposals and determined 
those issues that will be the subject 
of more formal consideration by the 
commission. 

Of the final proposals passed by 
the Constitution Revision Commis- 
sion which will appear on the ballot, 
the following represents an “opt-in” 
merit selection/retention for trial 
judges: 

Counties/circuits may approve by 
local option whether to have merit 
selection/retention of trial judges in 
their area and increasing the terms 
of county judges to six years. 

The Constitution Revision Com- 
mission will put all 36 of its final 
proposals into 10 groups for consid- 
eration by the voters in November. 
¢ JNC Chair’s Handbook. This pub- 
lication was updated for any changes 
in personnel and/or proceedings. 
Also, a description of the process may 
be added to give instructions to ap- 
plicants concerning how to get infor- 
mation to the commission, letters of 
recommendation, etc. 
¢ JNC Newsletter. This is a new pub- 
lication that is being developed for 
distribution to commissioners. The 
purpose of the Newsletter is to pro- 
vide general information regarding 
the nominating process, new legisla- 
tion affecting the process, and a 
chair’s corner with questions and 
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answers. 
¢ JNC Institute. This is the annual 
educational seminar for all commis- 
sioners. It was not scheduled this 
year since there were no new com- 
missioners coming on. The next 
scheduled Institute will be January 
1999. 


LINNES FINNEY, JR. 
Chair 


LOMAS 

1997-98 has been a year of growth 
for LOMAS. The year brought an up- 
grade from two part-time clerks to a 
full-time administrative secretary for 
the department and plans are under- 
way for the addition of another 
LOMAS analyst starting in July. 
LOMAS director J.R. Phelps and se- 
nior analyst Aaron Bowden received 
over 10,000 telephone calls last year 
from members seeking assistance in 
such areas as starting a new pactice 
or questions regarding law office tech- 
nology. A record number of on-site of- 
fice evaluations were conducted dur- 
ing the year as well as accommodating 
a growing number of referrals from the 
discipline department. 

In fulfilling its role as an oversight 
committee, a review of the mission 
statement for the program was con- 
ducted and changes were made to 
reflect the role that LOMAS plays in 
encouraging professionalism in the 
practice of law as well as changes 
reflected by the growing importance 
of technology. 

One of the more difficult choices 
the committee grappled with was the 
need for an increase in the charge 
members pay for on-site consulta- 
tions. The increasing popularity of 
the program combined with in- 
creased travel costs necessitated a 
revised price structure. LOMAS now 
charges $750 for sole practitioners, 
$1,000 for firms of two to five, $1,250 
for firms of six to 10 lawyers, and 
$1,500 for firms of 11 or more attor- 
neys. Discipline-related consultations 
with a required followup are $900. 

WALTER S. CRUMBLEY 
Chair 


Member Benefits 

This has been a very active year 
for the Member Benefits Committee. 
Bar President Edward Blumberg di- 
rected the committee to seek out 
more programs which would provide 
tangible benefits to members of The 
Florida Bar. The committee and Bar 
staff approached numerous vendors 
and service providers to maximize 
the ability of our 57,000 members to 
realize personal savings and lower 
overhead through the reduction of 
costs for goods and services. The com- 
mittee has reviewed existing pro- 
grams for possible improvement, and 
has evaluated potential new pro- 
grams as to overall desirability and 
actual benefit to Bar members. 

Among the new programs, Office 
Depot is providing discounts to mem- 
bers, particularly when its prices are 
compared to other catalog sellers. 
The response to the program has 
been very strong and continues to 


grow. Initial delays were encoun- 
tered, but the program appears to be 
running smoothly. The committee 
continues to evaluate this program, 
to try to maximize the available dis- 
counts and benefits. The committee 
is still looking to get further dis- 
counts for Bar members who typi- 
cally make their purchases directly 
at retail outlets, rather than through 
supply catalogs. 

Insurance coverage has been ex- 
panded, at competitive rates. Exist- 
ing programs include individual and 
group disability income, catastrophic 
major medical, long term care, per- 
sonal retirement, individual and 
group health, group life, Section 125 
cafeteria plans, accidental death and 
dismemberment, and office overhead 
insurance. Business Concepts, Inc., 
and Chip Trefry of that company, 
have provided tremendous assis- 
tance to the Bar in seeking out qual- 
ity offerings. 


If you’ve got questions, we’ve got answers. 
Ask us about: 
eLaw Firm Management 
eLaw Firm Automation 
eLaw Firm Finances 
«Malpractice Avoidance 
eMarketing 


Starting, closing, or merging... 


LOMAS offers unbiased, 
knowledgeable assistance. 


LOMAS 
The Florida Bar’s Law Office 
Management Assistance Service 
Call 800/342-8060, ext. 5616 
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The committee is presently inves- 
tigating retirement programs, and 
has gathered information from vari- 
ous providers. The goal of the com- 
mittee is to find a provider which can 
meet the needs of a wide range of law 
firms and practitioners, with a vari- 
ety of options, maximum flexibility, 
and discounted fees. 

Improved long distance discounts 
have been negotiated with WorldCom 
for both home and office use. Express 
shipping discounts are now available 
through both UPS and Airborne Ex- 
press. Automobile rentals, hotels, and 
theme park memberships are all 
available at discounted rates, and 
MBNA continues to offer credit cards 
to our members. 

Also available are eye care prod- 
ucts through Lens Express, wireless 
communications products through 
Cellular Works, and court and surety 
bonds through Jurisco. Magazine 
subscriptions, document assembly 
systems, and laundry services round 
out the benefits list. 

The committee has been pursuing 
negotiations for discounts on law 
books and other law-related materi- 
als, and is looking into providing a 
durable, permanent Florida Bar 
membership card. 

Most of the programs are available 
to attorneys, office staff, and their fami- 
lies. A listing of member benefits may 
be found on pages 26, 27, and 37 of the 
September 1997 Florida Bar Journal. 
As new programs are added, informa- 
tion will be included in The Florida Bar 
News, and will be available through the 
Bar’s office in Tallahassee. 

My thanks to the members of the 
committee, the insurance subcommit- 
tee, and the Bar’s staff, for their con- 
tinuous efforts to expand and improve 
the member benefits program, and to 
President Ed Blumberg for making 
member benefits a priority this Bar 
year. 

Morris SILBERMAN 
Chair 


Professional Ethics 

The Professional Ethics Commit- 
tee is responsible for providing guid- 
ance to Bar members concerning pro- 
fessional ethics questions. The 
committee issues formal advisory 
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ethics opinions that are published in 
a book entitled Professional Ethics of 
The Florida Bar. The formal opinions 
may also be accessed through the 
Bar’s website at www.FLABAR.org. 
The committee reviews informal 
written opinions issued by staff coun- 
sel and reconsiders them sua sponte 
as deemed appropriate or if the in- 
quiring attorney seeks review of the 
informal staff opinion. In addition, 
the committee sponsors an annual 
professional ethics seminar. The com- 
mittee was busy during the past year, 
meeting four times and issuing sev- 
eral formal opinions. The committee 
is staffed by the Bar’s ethics depart- 
ment. The attorneys on staff research 
and draft the informal opinions and 
maintain the toll-free ethics hotline 
for Bar members. 

In response to an inquiry by a 
member of the Bar, the committee 
issued Opinion 97-1 regarding ethi- 
cal issues presented when an attor- 
ney is hired by an insurance company 
to represent its insured. After noting 
that in such cases an attorney owes 
his primary duty to the insured, the 
committee opined that an attorney 
may not ethically continue represen- 
tation of the insured under instruc- 
tions from the insurance company to 
file for summary judgment where the 
attorney has determined that such a 
motion would be adverse to the 
insured’s interest. 

The committee also addressed the 
issue of whether an attorney may 


represent both the seller and buyer 
of a business as a “closing agent” 
where material terms of the sales 
contract have not been discussed or 
agreed to by the parties, in Opinion 
97-2. The committee concluded that, 
under the circumstances, represen- 
tation of both parties to the transac- 
tion would be unethical. 

The Professional Ethics 
Committee’s popular yearly CLE pro- 
gram addresses areas of ethics and 
professionalism of great significance 
to Bar members. In 1997 the commit- 
tee sponsored a masters seminar on 
Ethics covering discovery practice, 
discovery sanctions, and communica- 
tions with the adverse party’s em- 
ployees. The goal of the seminar was 
to give attendees an understanding 
of the purpose of the discovery and 
sanctions rules, the requirements a 
court must follow before imposing 
sanctions, sanction alternatives 
available to a court and/or The 
Florida Bar, and the ethical and pro- 
fessional considerations involved in 
the discovery process. The committee 
again will sponsor a masters semi- 
nar on ethics at the 1998 annual 
meeting. The topic will be ancillary 
businesses of lawyers. 

The committee has continued its 
liaison program which facilitates a 
closer working relationship with the 
PEC and other Bar committees and 
sections. Liaisons have been appointed 
to the Committee on Professionalism, 
the Trial Lawyers Section Law School 
Ethics Program, and the Unlicensed 
Practice of Law Committee. 

The ethics opinion process contin- 
ues to rate as the most desirable ser- 
vice on membership surveys. The 
committee is committed to providing 
ethics guidance to Bar members. The 
committee thanks the staff of the eth- 
ics department for their dedication, as- 
sistance, and support in providing such 
guidance throughout the year. 


TimoTHY WAYNE GASKILL 
Chair 


Professionalism 
After the establishment of The 
Florida Bar’s Center for Profession- 
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alism and the Supreme Court’s Com- 
mission on Professionalism last year, 
the Standing Committee on Profes- 
sionalism has continued to remain a 
vital force in the legal community. 

The commission and committee 
held a joint retreat on professional- 
ism in December, stressing the need 
to work together to increase the level 
of legal professionalism and profes- 
sional education. The commission 
had formed three subcommittees in 
order to focus efforts in each of three 
areas: law schools, the Bar, and the 
judiciary. The commission has and 
will continue to work with commit- 
tee members on various projects and 
activities. 

This past year, the Law School Sub- 
committee continued work on the law 
school survey. The purpose of the sur- 
vey is to identify the level of profes- 
sionalism being taught by the perva- 
sive method in classes, to raise 
consciousness regarding profession- 
alism, and to identify the relation- 
ship between law school faculty and 
the rest of the profession. 

The Bar subcommittee planned 
six professionalism symposiums, 
with at least 200 invitations sent 
from Chief Justice Kogan for each 
symposium. The symposiums are in- 
tended to identify pressing profes- 
sionalism issues within each circuit, 
to give each jurisdiction the tools to 
develop professionalism programs in 
its community, and to obtain a com- 
mitment of action from each circuit. 
The first symposium was held in St. 
Petersburg on February 27, 1998, and 
was extremely successful. Other sym- 
posiums have or will be held in 
Gainesville, Ft. Lauderdale, Miami, 
Tallahassee, and Daytona Beach. 

The Judicial Subcommittee is 
working to form professionalism com- 
mittees in each circuit. These com- 
mittees will identify specific local 
professionalism issues and problems, 
and provide programs and resources 
to carry the professionalism effort to 
the local level. Circuit committees 
already have been established in 
many jurisdictions, and have begun 
to meet and plan professionalism 
events and activities. 

The Historical Video Series has 
continued to be a centerpiece of this 


The Professionalism 
Committee will 
continue its effort to 
increase the level of 
professional 
education and 
emphasize attorney 
conduct, 
relationships, and 
comportment. 


committee. This CLE-approved se- 
ries seeks to interview individuals 
who most exemplify professionalism 
and capture their views regarding 
same. The last interview of David 
Dyer was shown at a banquet in his 
honor, and was very well received. 

Currently, the Center for Profes- 
sionalism has available videos from 
Attorney General Janet Reno, Judge 
William Hoeveler, Judge Joseph 
Hatchett, Judge Peter T. Fay, Judge 
David Dyer, Judge Rosemary 
Barkett, William Reece Smith, and 
Chesterfield Smith. 

The committee also has set a goal 
of taping as many investitures as 
possible to archive at the center to 
provide otherwise lost historical data 
and comments to be used in the event 
that any of the judiciary are subse- 
quently chosen. The investiture of 
Justice Barbara Pariente was re- 
cently taped for this purpose. 

The 1998 professionalism award 
will be given to the Palm Beach 
County Bar Association. According to 
Carol-Lisa Phillips, chair of the sub- 
committee for this year’s profession- 
alism award, the Palm Beach County 
Bar Association was recognized for 
its outstanding efforts to educate 
lawyers about professional responsi- 
bilities and to raise the level of pro- 
fessionalism. The Palm Beach 
County Bar Association’s profession- 


alism program is broad-based, and 
intended for each and every attorney 
who practices in Palm Beach County. 
The award will be presented to the 
Palm Beach County Bar Association 
on Thursday, June 18, 1998, during 
the judicial luncheon at the Florida 
Bar’s annual meeting at the Buena 
Vista Palace Resort & Spa. 

The standing committee again pre- 
sented professionalism handbooks to 
all first-year law students in the fall 
of 1997. This presentation will con- 
tinue as an ongoing project of this 
committee. 

The standing committee will 
present a masters professionalism 
seminar at this year’s annual meet- 
ing of The Florida Bar. The subcom- 
mittee has worked with the Center 
for Professionalism to develop the 
program materials and obtain pan- 
elists for this event. 

In the next year, the Standing 
Committee on Professionalism will 
continue to work with The Florida 
Bar’s Center for Professionalism and 
the Commission on Professionalism 
in a continuing effort to increase the 
level of professional education, and 
to emphasize the vital areas of attor- 
ney conduct, relationships, and com- 
portment. 


SHELDON J. SCHLESINGER 
Chair 


Quality of Life/ 
Stress Management 
Over the last few years, the Qual- 
ity of Life/Stress Management Com- 
mittee has undertaken a fundamen- 
tal investigation of what it means to 
be a healthy, effective, and satisfied 
lawyer in a healthy, effective, and 
satisfying legal justice system. This 
discussion has led inevitably to an 
inquiry into how lawyers think and 
feel — about themselves and others. 

There is no question about the 
value of the services delivered by the 
Bar, such as F.L.A., to those lawyers 
who suffer from alcoholism and other 
identified problems. But the commit- 
tee continues to grapple with the dif- 
ficult issue of the proper role of the 
Bar, if any, in encouraging all lawyers 
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For the dedicated members of the 
committee, the process of examining 
these issues has given rise to excit- 
ing and challenging results. Commit- 
tee member Professor Lawrence 
Krieger of the Florida State Univer- 
sity College of Law presented a semi- 
nar on the real meaning of “the good 
life” for CLE credit at the 1997 an- 
nual meeting. The seminar was very 
well attended and received extraor- 
dinarily high evaluation remarks. 
With committee input, the seminar 
will continue to evolve and an ex- 
panded version will be offered at the 
annual meeting this year. Commit- 
tee members have authored articles 
and regularly make presentations at 
Practicing with Professionalism 
seminars throughout the state. Fur- 
ther, committee members are under- 
taking long-term projects regarding 
mentoring and psychological testing. 

Justice Harry Lee Anstead, chair of 
the Supreme Court’s Commission on 
Professionalism, was a guest at the 
committee’s 1997 annual meeting, and 
he encouraged the committee in its 
work. Justice Anstead expressed the 
belief that the committee’s inquiry is 
at the very core of professionalism in 
confronting dissatisfaction with the 
profession and exploring innovative 
ways to ultimately improve the deliv- 
ery of legal services. 

In the coming year, the committee 
will continue its inquiries into diffi- 
cult questions — many of which do 
not have obvious answers but must 
be addressed if the profession is to 
be healthy, effective and satisfying. 
The committee will continue to sound 
uncharted waters in an effort to de- 
velop concrete programs in that re- 
gard, making its unique contribution 
to the growth of the legal profession 
in Florida. 


Larry Z. GLICKMAN 
Chair 


Pro Bono 
Legal Services 

The Standing Committee on Pro 
Bono Legal Services recognizes and 
thanks all of the members of the Bar 
who have fulfilled their professional 
commitment to provide pro bono le- 
gal services to the poor. 
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At its first meeting during the 
Bar’s midyear convention in January, 
the committee reflected on its history 
and put together a plan to ensure 
activity and continuity. In the past, 
the committee had primarily re- 
sponded to Supreme Court directions 
and inquiries and published an an- 
nual report to the Supreme Court on 
pro bono activities in the state. In 
light of the 11th Circuit’s opinion in 
Schwarz v. Kogan, 132 F.3d 1387 
(11th Cir. 1988), wherein the court 
firmly indicated that lawyers have a 
professional responsibility to provide 
free legal services to the poor, it was 
a priority of the committee to 
strengthen its ties with local pro bono 
committees to ensure that there was 
a viable pro bono legal services plan 
in each circuit. To that end, the com- 
mittee determined that a series of 
meetings around the state each year 
with participation by circuit pro bono 
committee members and coordina- 
tors would better facilitate the ex- 
change and implementation of ideas 
and programs. Such meetings would 
also allow the committee to provide 
leadership and to support local pro 
bono plans in need. 

Also at the January meeting, the 
committee finalized plans for the 
first Florida Pro Bono Conference 
which was held on February 12, 1998, 
in conjunction with the Tobias Simon 
pro bono service award ceremony. The 
conference, entitled Florida’s Volun- 
tary Pro Bono Plan — Jt Does Make 


a Difference, featured an array of 
judges, lawyers, and pro bono legal 
services providers and coordinators. 
The entire event was a testament to 
the enthusiasm and commitment of 
those who have dedicated their ca- 
reers to pro bono service. Many par- 
ticipants expressed their hope that 
the conference would become an an- 
nual event. 

A review of the committee’s an- 
nual report will show that the num- 
ber of lawyers providing pro bono 
services, the hours of service, and the 
monetary contributions to legal aid 
organizations, has steadily increased 
since the inception of mandatory pro 
bono reporting by the Supreme 
Court. This year, for the first time, 
the report was formally presented to 
the Bar’s Board of Governors at the 
board’s February meeting. The report 
further gives information on the dif- 
ferent and innovative programs that 
various circuits are using to expand 
opportunities for their lawyers to 
meet the pro bono needs of their cir- 
cuits. Highlighted in the report is the 
need for more lawyers to provide ser- 
vices in the areas of family, juvenile, 
consumer/finance, and housing law. 

The committee also focused on the 
need to involve more government 
lawyers, judiciary, and judicial staff 
in the delivery of pro bono legal ser- 
vices. In preparing the annual report, 
the committee learned thai the ma- 
jority of these lawyers, the judiciary, 
and their staff are not participating 
in pro bono work. The committee is 
in the process of developing informa- 
tion on the types of pro bono pro- 
grams adopted by courts and govern- 
ment offices and intends to aid the 
expansion of these programs to 
courts and government offices which 
do not currently offer such programs. 

The committee considered and sup- 
ported several projects which will con- 
tinue into the next Bar year. The com- 
mittee plans a pro bono theme issue 
for The Florida Bar Journal. The com- 
mittee also voted to support and to help 
implement the Florida Pro Bono Le- 
gal Services Director Project. This 
project seeks to secure funding in or- 
der to provide a permanent director to 
monitor and coordinate the delivery of 
pro bono legal services in the state. 
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der to provide a permanent director to 
monitor and coordinate the delivery of 
pro bono legal services in the state. 
Finally, the committee must thank 
Kent Spuhler, executive director for 
Florida Legal Services, Inc., for his 
tireless efforts on behalf of the com- 
mittee and commitment to pro bono 
service. As outgoing chair, I thank 
President Edward Blumberg for the 
opportunity to work with truly dedi- 
cated and committed people. Their 
interest in, and concern for, the legal 
needs of the the poor, is inspirational 
and it exemplifies the best of our 
profession. 
CynTHIA A. EVERETT 
Chair 


Simplified Forms 

The committee has submitted new 
revisions of simplified forms to the 
Supreme Court. The new package 
will not include the family law forms. 

This committee hopes that after 
the forms are approved by the Su- 
preme Court they will be published 
and distributed to law libraries and 
clerks’ offices throughout the state 
and will be available throughout the 
court system and The Florida Bar. 

The committee will make neces- 
sary arrangements to have the forms 
available on the Conference of 
County Judges’ website and other 
law related websites wishing to pro- 
vide public access to this information. 


B. FREEMAN 
Chair 


Speakers Bureau 

The Florida Bar Speakers Bureau 
began operation in August of 1997. It 
has rapidly become successful and well 
received by the lawyers and consum- 
ers throughout Florida. 

The Speakers Bureau exists in or- 
der to promote among Florida citi- 
zens an understanding of our consti- 
tutionally based system of 
government, knowledge of the justice 
system, and an appreciation of the 
role lawyers play in order to safe- 
guard and protect the rights of all. 
The Speakers Bureau presents out- 


The bureau promotes 
an understanding of 
our constitutionally 
based system of 
government and an 
appreciation of the 
role of lawyers to 
protect the rights 
of all. 


standing judges and attorneys who 
speak to audiences throughout the 
state, including adults, voters, opin- 
ion leaders, and people active within 
their communities in order to inform 
the general public about the legal 
system and the role that attorneys 
play in our society. 

Distinguished attorneys throughout 
the state, circuit by circuit, were ap- 
pointed to serve as circuit chairpeople 
who have organized and coordinated 
speakers activities in their respective 
circuits. An organizational meeting of 
the Speakers Bureau was held in June 
1997 at the Annual Meeting of The 
Florida Bar. An enthusiastic group of 
bar leaders met for the purpose of un- 
derstanding the concept of the Speak- 
ers Bureau and discussed methods to 
be utilized in implementing this pro- 
gram. As a result of that meeting, Bar 
staff organized and provided each 
chairperson with packets of informa- 
tion complete with over a half-dozen 
pattern speeches for use or adaptation. 
The topics ranged from Role of Law- 
yers in America, Lawyer Heroes and 
Heroines Defending the Constitution, 
to Threats to the Judicial System and 
the Legal Profession. 

Circuit chairs have organized 
speakers bureau committees in their 
respective circuits. Each circuit chair 
has monitored the program, obtained 
speaking engagements, recruited lo- 
cal attorneys as speakers and pro- 
moted the Speakers Bureau. 


The Florida Bar’s Department of 
Public Information and Bar Services 
has actively promoted the program 
since its inception. Bar staff has ob- 
tained over 350 speaking engage- 
ments and coordinated the speaking 
engagements without outstanding lo- 
cal attorneys who have given 
speeches to civic organizations, class- 
room students, condominium asso- 
ciation groups, and other interested 
community groups. 

Numerous articles about the 
Speakers Bureau have appeared in 
local bar association bulletins, The 
Florida Bar News, and the public 
media. As a result of the efforts of the 
circuit chairs, Bar staff, and associ- 
ated publicity, there has been an over- 
whelming response by attorneys and 
judges throughout the state — with 
more than 560 volunteering to serve 
as speakers. 

The Bar staff has played a major role 
in the program’s success. Park 
Trammell, Jerry Butterfield, Pat 
Stephens, Toyca Williams, Tani Cooper, 
Patricia O’Neil, Gail Grimes, Doris 
Maffei, and other staff members have 
worked tirelessly to make sure the 
Speakers Bureau stayed on track. And, 
of course, it has been a high priority 
for Bar President Edward Blumberg, 
who also has devoted much time and 
energy to the program. 

Through the efforts of Blumberg and 
Trammell, partnership agreements 
have been established with the Florida 
Department of Education, the Florida 
Council of Independent Schools, the 
Florida State Board of Community 
Colleges, and the Florida Board of Re- 
gents —- agreements that will send 
attorneys out to speak to students 
across the state. 

The Board of Governors, at its No- 
vember 1997 meeting, voted to estab- 
lish a standing committee to oversee 
The Florida Bar Speakers Bureau. It 
is anticipated that the Speakers Bu- 
reau program will continue to grow in 
popularity and that the committee will 
receive continued support from the 
membership of The Florida Bar. 


Top ARONOVITZ 
Chair 
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has accomplished many objectives 
under the leadership of its current 
chair, Ron Owen. For example, the 
committee will be holding a seminar 
entitled The Paperless Lawyer on 
June 18, 1998, in conjunction with 
the Bar’s annual meeting. This semi- 
nar will be cosponsored by LOMAS, 
Adobe Systems, and PC-DOCS. The 
highlight of the seminar will be a 
“live” demonstration of an electronic 
court filing presented by the Florida 
Office of the State Courts Adminis- 
trator. 

The committee also plans to honor 
individuals with its newly estab- 
lished Zehmer Award, in memory of 
the late Judge Earl Zehmer. Spon- 
sored by LOMAS, these presenta- 
tions will also take place at the 1998 
annual meeting and will honor indi- 
viduals who have played significant 
roles in bringing the courts and the 
legal profession into the information 
age. 

Further, the committee is planning 
to join the Practice Management and 
Development Section at the section’s 
retreat in May at Longboat Key. 
There, the Committee on Technology 
and PMDS will discuss their respec- 
tive roles and issues pertaining the 
technology and its impact on the Bar 
and the profession. 

COT is also moving forward with 
plans to establish its own site on the 
World Wide Web. The content of the 
site is yet to be determined, but it is 
certain to be a valuable resource to 
lawyers interested in learning more 
about technology as its use in the 
practice of law. 


RoNALD MartTIN OWEN 
Chair 


Student Education and 
Admissions to the Bar 

The Student Education and Admis- 
sions to the Bar Committee (SEABC) 
had a very successful year, focusing 
on several policy issues as well as 
improving communications between 
different functions of the Bar. 

The year began with SEABC’s aca- 
demic conclave, where the newest 
SEABC member, Executive Director 
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“newly graduated” 
lawyers are not 
adequately prepared 
for the practice 
of law. 


of the Florida Board of Bar Examin- 
ers Kathryn Ressel, gave a tremen- 
dous presentation regarding a more 
“user friendly” board. Ms. Ressel out- 
lined new procedures being imple- 
mented by the board to aid applicants 
in the application process. Addition- 
ally, Ms. Ressel and the board hosted 
SEABC and the law school deans’ 
representatives at the Florida Board 
of Bar Examiners’ Tallahassee office, 
for the first-ever meeting of its kind. 
SEABC will regularly hold these 
meetings, which allow the represen- 
tatives from Florida’s law schools to 
exchange ideas regarding legal edu- 
cation, student services, and bar ad- 
missions. Ms. Ressel deserves a great 
deal of credit for getting the ball roll- 
ing with regard to opening up these 
important lines of communication. 
SEABC’s Curriculum Oversight/ 
Preparation for Practice Subcommit- 
tee (co-chairs Terry Bork and Scott 
Thomas, both of Jacksonville) was 
very active this year in researching 
the feasibility of the implementation 
of LL.M programs in litigation and 
transacti.onal law at Florida’s law 
schools. This subcommittee has re- 
sponded to the real concern of prac- 
titioners that “newly graduated” law- 
yers are not adequately prepared for 
the practice of law. They will continue 
researching implementation of new 
LL.M. programs as well as more “live 
clinics” where the students actually 
deal with the real problems of real 


civil and criminal litigants. This 
subcommittee has certainly laid the 
groundwork for a robust debate on 
this “cutting edge legal issue.” 

Additionally, SEABC’s Bar Exami- 
nation Review Subcommittee (Chair 
Lee Weintraub, Miami) has reviewed 
the success of other states’ use of 
performance-based components to 
their bar exams. This subcommittee, 
too, has laid the groundwork for a 
formal recommendation regarding 
the implementation of a performance 
component for Florida’s bar exam. 
Also this year SEABC passed a reso- 
lution supporting efforts to incre- 
mentally raise Florida’s required 
passing score on the multi-state pro- 
fessional responsibility exam, and 
has joined the Florida Board of Bar 
Examiners’ petition to Florida’s Su- 
preme Court to effect such implemen- 
tation. 

SEABC’s New Law School Impact 
Subcommittee (co-chairs Dave 
Langham, Jacksonville, and Dean Can- 
non, Orlando) continues to monitor 
Florida’s two newest law schools’ ac- 
creditation progress. Also, in response 
to Florida International University’s 
(FIU) request to the Florida Board of 
Regents to implement a third public 
law school at FIU, SEABC unani- 
mously passed a resolution encourag- 
ing the Board of Governors of the 
Florida Bar to oppose FIU’s efforts. As 
part of the SEABC resolution, SEABC 
requested authority from the Board of 
Governors to actively lobby against 
FIU’s proposal. The Board of Governors 
has SEABC’s request currently under 
consideration. 

Finally, SEABC’s Minority Issues 
Subcommittee (Chair Harley Herman, 
Leesburg) is continuing in its efforts 
to obtain raw data to help SEABC 
determine the effectiveness of 
Florida Bar minority recruitment/ 
retention programs. 

Special thanks to all subcommit- 
tee chairs as well as SEABC Chair- 
man Emeritus Carter McCain from 
Tampa and Vice Chairs Ashley Frost 
fom Tallahassee and David 
Langham from Jacksonville. 


Epwin A. SCALES 
Chair 
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Voluntary Bar Liaison 

The Voluntary Bar Liaison 
Committee’s primary purpose is to 
serve as a liaison between The 
Florida Bar and voluntary bars 
throughout the state. While many 
voluntary bars in Florida maintain 
offices offering member services 
equivalent to the state bar, smaller 
bars rely solely on voluntary leader- 
ship. Records maintained at The 
Florida Bar include current contact 
and program information from over 
160 voluntary bars. 

Through the regular editions of 
Bar-to-Bar Briefs, the Voluntary Bar 
Liaison Committee communicates 
and promotes information and activi- 
ties taking place among the various 
bar associations. In addition, special 
editions of Bar-to-Bar Briefs are pub- 
lished summarizing the actions of 
the Board of Governors. The Volun- 
tary Bar Liaison Committee, in co- 
operation with the Florida Council of 
Bar Association Presidents, also co- 
ordinates publication of the Spotlight 
Page in The Florida Bar Journal, 
wherein activities of voluntary bar 
associations are highlighted. One 
such highlighted activity was the 
Broward County Bar Association’s 
opening of the new education center 
featured in the February 1998 issue. 

The committee sponsors an annual 
bar leaders’ workshop, held this past 
September in Clearwater. The work- 
shop, a cooperative effort between the 
Florida Council of Bar Association 
Presidents and the Florida Council 
of Bar Association Executives, is de- 
signed to equip attendees in their 
respective leadership roles. The 
workshop provides an opportunity for 
voluntary bars to share ideas and 
projects ranging from membership 
recruitment to community service. 
The workshop program has been uni- 
formly evaluated as very useful by 
attending bar members. 

Additionally, the committee spon- 
sors a roundtable workshop relating 
to Law Week for all voluntary bar 
leaders at the midyear meeting. Law 
Week initiatives were presented by 
the Florida Law Related Education 
Association, Inc., and the Dade 
County Bar’s Young Lawyers Divi- 
sion. 


The Voluntary Bar Liaison Com- 
mittee meets jointly several times a 
year with the Florida Council of Bar 
Association Presidents, this year at 
the midyear meeting and the upcom- 
ing annual meeting. Positive steps 
have been taken to enhance commit- 
tee function, voting to support publi- 
cation of a resource tax guide specifi- 
cally for voluntary bars. The guide, 
an update of Tax Aspects of Voluntary 


Public 
Clients’ Security Fund 

The Clients’ Security Fund Com- 
mittee, during fiscal year 1997/98 
continued to carry out the objective 
of The Florida Bar to provide mon- 
etary relief to individuals who have 
been victimized by attorneys who 
have misappropriated client funds. 

The committee consists of 35 attor- 
neys who investigate claims. The 
committee meets three times a year 
to review investigative reports and 
to make recommendations to the 
Board of Governors as to whether 
claims should be paid. 

The maximum amount that can be 
paid to a claimant with respect to 
misappropriations is $50,000, and 
the maximum amount that can be 
paid to a claimant with respect to 
attorneys’ fees which have been paid 
when no useful services have been 
rendered is $2,500. 

Since the early 1990’s, the Clients’ 
Security Fund has faced financial 
difficulties in paying approved 
claims. In May 1992, the Board of 
Governors amended its standing 
policies in order to limit payouts in 
each fiscal year so that such payouts 
would not exceed that year’s funding 
or an amount necessary to pay all 
claims up to $10,000. As a result of 
this amendment, individuals whose 
claims are approved in an amount 
between $10,000 and $50,000 receive 
an immediate payment of $10,000, 
with the remainder placed in a con- 
tingency pool until the end of the fis- 


Bar Associations by Melvin C. 
Morgenstern of Miami, should be 
available in October. 

With the full support of the lead- 
ership of The Florida Bar and com- 
munity insight provided by voluntary 
bars, Florida attorneys will continue 
to benefit. The 20-member Voluntary 
Bar Liaison Committee is chaired by 
Douglas M. Horn with Darlene Kelly 
serving as vice chair. 


Douctas M. Horn 
Chair 


Service 


cal year. After the close of the fiscal 
year, the amount of money that is un- 
paid on the claims that exceed $10,000 
is then paid on a pro rata basis if there 
are insufficient funds to pay all ap- 
proved claims. Since fiscal year 1992/ 
93, there has been a shortfall for every 
year except fiscal year 1995/96. The 
long-term forecast is for continued defi- 
cits and, as a result, a continued pro- 
ration of claims in excess of $10,000. 
For example, for fiscal year 1997/98, 
the amount of approved claims 
through March 20, 1998, totals ap- 
proximately $793,000. It is projected 
that approved claims for the fiscal year 
1997/98 will approximate $938,000 
and that there will be a shortfall ap- 
proximating $44,000. 

This year, a subcommittee was 
formed to formulate a long term so- 
lution to the fund’s financial prob- 
lems. A written proposal was submit- 
ted to the Budget Committee and the 
Board of Governors. A delegation of 
the Clients’ Security Fund Commit- 
tee attended the February meeting 
of the Budget Committee to reiter- 
ate the fund’s position that there 
should be additional funding so that 
all claims can be paid without prora- 
tions. Hopefully, the general member- 
ship of the Bar will recognize the 
importance of a viable Clients’ Secu- 
rity Fund, and will lend their sup- 
port to its position. 


Rosert M. Scuwartz 
Chair 
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Consumer Protection 

This year the Consumer Protection 
Law Committee focused its work on 
two fronts. First, the committee 
members worked with other organi- 
zations and legislators to brainstorm, 
review, and draft proposed amend- 
ments to various consumer protec- 
tion laws. Combined with the com- 
mittee members’ work to protect 
existing consumer protection laws 
from repeal, the committee has been 
very busy. The committee members 
are now seen and used as a resource 
for the Bar and other people and or- 
ganizations interested in consumer 
protection issues. In particular, many 
committee members have contrib- 
uted significantly to a project to re- 
vise the Deceptive and Unfair Trade 
Practices Act, F.S. §501.2105, to pro- 
vide for the mandatory award of at- 
torney fees to a prevailing consumer 
in all cases, and to a prevailing de- 
fendant in frivolous lawsuits. The 
committee will continue to seek to 
provide input into the review of state 
consumer protection laws and seek 
to preserve and strengthen these 
laws. 

Second, the committee worked to 
provide more effective access to the 
important consumer information 
contained on The Florida Bar Call- 
A-Law program. Aside from review- 
ing and updating the information to 
the callers, the committee is work- 
ing to provide local access to this in- 
formation through the clerk of the 
court’s office in each judicial district. 
The committee is in the process of 
trying to work out the details for in- 
cluding the Call-A-Law program 
materials and periodic consumer 
bulletins on various consumer-ori- 
ented websites. By capitalizing on 
available technology, the committee 
is working to increase the speed with 
which consumer information can be 
made available. Committee members 
are developing a format for consumer 
bulletins, which will then target 
troublesome business activities. The 
committee has targeted moving com- 
panies, telemarketing operations, 
and business opportunity offerings as 
worthy of separate consumer bulle- 
tins. All of this committee effort is 
designed to further the committee 
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goal of making sure the consumer 
information produced by the commit- 
tee is widely distributed and easily 
accessible, without cost to the con- 
sumer. Statistics reveal that usage of 
the Call-A-Law program this year is 
up 25 percent over last year’s in- 
creased use. The committee is work- 
ing to not only continue this trend 
but to expand and speed up this flow 
of consumer information. 

Finally, committee preparation is 
under way for a CLE seminar on con- 
sumer fraud during the January 
1999 Midyear Meeting of The Florida 
Bar. 


MICHAEL FLYNN 
Chair 


Fee Arbitration 

The Standing Committee on Fee 
Arbitration acts as the policy-mak- 
ing and liaison body of the Fee Arbi- 
tration Program. The committee com- 
prises nine members, three of whom, 
consistent with the program’s public 
relations purpose, are nonlawyers. 
The committee is charged with pre- 
scribing uniform forms and rules of 
procedure, giving advice concerning 
fee arbitration matters, gathering 
and maintaining statistical informa- 
tion, and generally promoting the 
program. The standing committee 
acts as a liaison between the Board 
of Governors and the 22 circuit ar- 
bitration committees located 
throughout the state. 

The major project undertaken by 
the standing committee during the 
1997-98 Bar year has involved re- 
viewing, revising, and updating the 
Rules of Procedure for Arbitration 
Proceedings, which apply to all fee 
arbitration cases conducted by the 
program throughout the state. This 
review was necessitated by the fact 
that, although the Florida Supreme 
Court had approved significant revi- 
sions to the fee arbitration rule in 
1994, the Rules of Procedure had 
never been updated following the 
Supreme Court’s action. However, in 
addition to updating the rules, the 
committee also undertook the task of 
reviewing and revising the entire 
Rules of Procedure, and making 
changes, where necessary, to address 


problems that had arisen among the 
various circuit committees in dealing 
with the myriad fee arbitration cases 
coming before them. In some cases, 


-problematic rules were deleted en- 


tirely; and in other instances, only 
minor changes were necessary to 
address specific problems. The end 
result hopefully will be an up-to-date, 
uniform, and more workable set of 
rules that will assist the various cir- 
cuit arbitration committees in carry- 
ing out their important tasks, and 
thereby enhancing the entire pro- 
gram. 

The committee’s revision of the 
Rules of Procedure also necessitated 
a review of the Attorneys’ Fee Arbi- 
tration Handbook to make certain 
that the handbook was consistent 
with the Rules of Procedure as re- 
vised. The committee completed this 
substantial task at its January, 1998, 
committee meeting, and, after sub- 
mission of the proposed revisions in 
the Rules of Procedure to the Board 
of Governors, hopes to be in a posi- 
tion to promulgate the revised Attor- 
neys’ Fee Arbitration Handbook and 
Rules of Procedure to the various cir- 
cuit arbitration committees in the 
very near future. 

Consistent with the committee’s 
efforts to promote and educate the 
public about the Fee Arbitration Pro- 
gram, the committee has also created 
a web page. Available to the public 
on the web page are the forms neces- 
sary to initiate a fee arbitration pro- 
ceeding, the recently published Con- 
sumer Guide to the Legal Fee 
Arbitration Program, and the newly 
revised Fee Arbitration Rules of Pro- 
cedure. It is the committee’s hope 
that increased knowledge of the pro- 
gram will result in increased utili- 
zation of the fee arbitration program 
by lawyers and nonlawyers alike. 


PETER REED CorRBIN 
Chair 


Law Related 
Education 
The mission of the Law Related 
Education Committee of The Florida 
Bar is to promote effective law re- 
lated education programs in grades 
K-12, with emphasis on understand- 
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ing the rights and responsibilities of 
citizens in a participatory democracy, 
i.e., good citizenship. During the 
1997-98 year term, our committee 
continued its long-standing tradition 
of working closely with the Florida 
Law Related Education Association 
(funded with assistance from The 
Florida Bar Foundation IOTA Pro- 
gram).The committee offered advice, 
assistance, and volunteers with 
many of its programs, activities, and 
projects, including: an LRE Manual 
distributed to schools, a “We The 
People” competition (constitutional 
law), a high school statewide mock 
trial competition, Law Week activi- 
ties, and “Project Citizen” public 
policy portfolio competition (partner- 
ship with national conference of state 
legislatures). The statewide Florida 
high school winner advanced to the 
national finals to win the champion- 
ships. As a result of this close work- 
ing relationship also, the committee 
was represented on the Florida su- 
preme court’s statewide LRE com- 
mittee. 

Also keeping with tradition, the 
committee again this year revised 
and published the Legal Guide For 
New Adults, which explains basic 
laws, focusing on the rights and re- 
sponsibilities upon becoming an 
adult. This pamphlet, which is dis- 
tributed to high school seniors each 
year, covers a variety of topics includ- 
ing driving, drinking, consumer pro- 
tection, voting, and jury duty. The 
current Bar President Edward R. 
Blumberg launched this guide, along 
with the Department of Education. 

One of the functions the commit- 
tee continued to focus on this year 
was to act as a clearinghouse for law 
related activities that are occurring 
across the state. Towards this end, 
committee members are following up 
on the Legal Guide For New Adults, 
to ensure that the pamphlets are 
being received and distributed to stu- 
dents. The committee assisted the 
Law Related Education Association 
in a statewide evaluation of law re- 
lated activities in schools and also 
surveyed the voluntary bar associa- 
tions throughout the state to deter- 
mine the level of interest and partici- 
pation in law related activities. The 


intent of the committee is to use this 
information to inspire and to encour- 
age members of The Florida Bar to 
become regular participants and sup- 
porters of law related education ac- 
tivities in their communities. Also, 
the committee was instrumental in 
ensuring that the Department of 
Education maintained LRE related 
courses in schools statewide. 

For the first year, the committee 
publicly acknowledged and recog- 
nized the work and support of The 
Florida Bar’s immediate past presi- 
dent, John W. Frost II. The continu- 
ing goals of the committee is to orga- 
nize the information about law 
related education activities through- 
out the state, and to add a little more 
structure to individual efforts, so that 
continued participation by members 
of The Florida Bar is made easier and 
more effective. 


Noe. G. LAWRENCE 
Chair 


Lawyer Referral 

The Lawyer Referral Service Com- 
mittee has had a very active and pro- 
ductive year. I started the year off by 
appointing a special Young Lawyers 
Division Lawyer Referral Service 
Committee to conduct a review of the 
private for-profit lawyer referral ser- 
vices registered with The Florida Bar 
and make recommendations on how 
to enhance the operation of The 
Florida Bar and voluntary bar-spon- 
sored lawyer referral services The 
committee is currently working to 
implement these suggestions to in- 
crease public awareness and use of 
nonprofit bar-sponsored lawyer refer- 
ral services. During the year, the 
Lawyer Referral Service staff made 
113,888 referrals and the service re- 
ceived $414,900 in revenue, while 
panel members collected over $4.1 
million in fees. 

The committee’s most anbitious 
effort this year was undertaken with 
the assistance and guidance of Presi- 
dent Edward R. Blumberg and fo- 
cused on increasing public awareness 
of The Florida Bar Lawyer Referral 
Service through a newspaper and 


radio public service campaign de- 
signed to educate the public about 
situations where legal assistance 
may be necessary, as well as ques- 
tions which should be asked when 
hiring a lawyer. The campaign tar- 
gets the middle class consumer with 
the goal of educating the public about 
legal services and increasing access 
to the legal system through The 
Florida Bar’s Lawyer Referral Ser- 
vice. 

The committee voted to run the 
campaign in three test markets for 
an 11-week duration. The three test 
markets chosen include a small ru- 
ral area (Alachua County), a midsize 
metropolitan area (Sarasota County), 
and a large urban area (Dade 


A catalog 
describing all 
Florida Bar 
Continuing Legal 
Education 
publications is 
printed in the 
September 1997 
Directory issue of 
The Florida Bar 
Journal. 


Also available: 
Computer Disks, 
Forms, and Rules 

Pamphlets. 
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The committee voted to run the 
campaign in three test markets for 
an 11-week duration. The three test 
markets chosen include a small ru- 
ral area (Alachua County), a midsize 
metropolitan area (Sarasota County), 
and a large urban area (Dade 
County). The ads were developed by 
a Tallahassee public relations firm 
and included English and Spanish 
versions, as well as a new toll-free 
number to help quantify the effec- 
tiveness of the campaign. Additional 
staff was also hired to handle the 
anticipated increase in calls, which 
has improved the overall effective- 
ness of the referral service. At the 
time this report went to press, the 
campaign was at its half-way point 
and the final results will be pub- 
lished in the Bar News. If it is deter- 
mined that the campaign resulted in 
a sufficient increase in referrals to 
justify the additional advertising ex- 
pense, the committee plans to de- 
velop a proposal for expanding the 
advertising campaign statewide. 

On other business, the committee 
also voted to amend Ch. 8 of the 
Rules Regulating The Florida Bar to 
provide immunity for Bar staff and 
committee members in the course of 
their normal business activities as- 
sociated with the Lawyer Referral 
Service. The amendment was submit- 
ted to the Rules Committee and 
Board of Governors, and, if approved, 
will be submitted for consideration 
by the Supreme Court of Florida. 

I would like to thank President 
Edward R. Blumberg for appointing 
me as chair and for his insight and 
guidance throughout the year. 


B. Apams III 
Chair 


Military Affairs 

Within the state of Florida are sta- 
tioned many active, reserve, and 
guard military members, and retired 
military members and veterans 
which require the delivery of legal 
services. From the units and instal- 
lations below the St. Mary’s River to 
the Panhandle bases and south to the 
Straits of Florida, these legal services 
are performed. Florida is also site of 
the headquarters of the commanders 
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The Florida Bar 
Military Affairs 
Committee serves 
the myriad of legal 
assistance programs 
and the civilian and 
military attorneys of 
our state. 


in chief of the Central Command, the 
Southern Command, and the Special 
Operations Command. 

The Florida Bar Military Affairs 
Committee serves the myriad of le- 
gal assistance programs and the ci- 
vilian and military attorneys of our 
state. The military, a key component 
of our national policy, security, and 
will, creates both unique and mun- 
dane legal needs. The committee as 
liaison between the military attor- 
neys and The Florida Bar serves the 
public, and the peace of mind and 
tranquility that the rule and process 
of law bring to the service and vet- 
eran clientele. 

The committee extended its sup- 
port to the Veterans Consortium Pro 
Bono Program and to state and local 
groups with potential impacts from 
base closures. It also has begun moni- 
toring the effectiveness of Ch. 18 of 
the Rules Regulating The Florida 
Bar, which permits military attor- 
neys stationed in Florida to represent 
lower ranking enlisted personnel in 
state courts in specific cases. The ef- 
ficacy of the rule’s threshold based 
upon the enlisted rank rather than, 
for example, a matrix based criteria 
on income level, family (dependent) 
size and rank, continues to be evalu- 
ated. 

The committee is currently per- 
forming simulations of an improved 
Internet home page concept with 
linkages to other related topics for 
implementation. The committee up- 
dated its continuing project, Opera- 


tion Standby. This project coordinates 
recruitment of civilian practitioners 
to guide military attorneys stationed 
in Florida in matters of Florida law. 

A focus of the committee this year 
has been to reach out to the three com- 
manders in chief located in Florida. In 
furtherance of this focus, the annual 
military law and legal assistance sym- 
posium, in addition to showcasing pre- 
sentations on areas of Florida and mili- 
tary practice, included the command 
legal briefing of the U.S. Special Op- 
erations Command. 

Featured speakers at the sympo- 
sium included Judge H.F. “Sparky” 
Gierke of the U.S. Court of Appeals 
for the Armed Forces, Major General 
Bryan G. Hawley, judge advocate gen- 
eral of the Air Force, and Major Gen- 
eral Dennis M. Gray, mobilization 
assistant JAG for the Air Force. For 
his outstanding work and pro bono 
provision of services to the legal prob- 
lems of military members, veterans, 
and their families, Captain John E. 
Tuthill, JAGC, USNR, was awarded 
the Clayton B. Burton Award from 
our committee. 

The strong demand for ethical and 
quality legal services in a resource- 
scarce environment at this time of 
heightened military concern contin- 
ues to focus the committee’s outreach 
to the military attorneys in Florida. 


Eric Rawson BREDEMEYER 
Chair 


Prepaid Legal 
ervices 

The Prepaid Legal Services Com- 
mittee of The Florida Bar has respon- 
sibility for administering Ch. 9 of the 
Rules Regulating The Florida Bar, 
i.e, the Group and Prepaid Legal 
Services Rules. These rules provide 
the framework for organizations to 
establish and administer group and 
prepaid legal services plans and for 
members of The Florida Bar to help 
create as well as participate in such 
plans. Ch. 9 complements the Depart- 
ment of Insurance’s “legal expense 
insurance” statute (FS. Ch. 642). 

If access to legal services through 
lawyers is seen as too costly, then 
consumers will turn to pro se repre- 
sentation or to unlicensed sources. 
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These are hardly the best of alterna- 
tives. The lack of knowledge and le- 
gal inexperience of the pro se litigant 
tends to slow down court proceedings 
as well as burden court personnel 
who must address the needs of nov- 
ices. The Bar has far too many ex- 
amples of the fact that harm to con- 
sumers from recourse to unlicensed 
sources for legal advice far offsets 
any possible savings to them in fees. 
Fortunately, The Florida Bar has a 
long-standing commitment to im- 
proving public access to legal advice 
and to representation in the legal 
system by licensed professionals. 
Group and prepaid legal service ar- 
rangements tend to make access to 
lawyers easier and more affordable 
for consumers and therefore the Bar, 
through the Prepaid Legal Services 
Committee, has encouraged the es- 
tablishment of such plans as part of 
that commitment to enhancing pub- 
lic access to professional assistance. 

The Prepaid Legal Services Com- 
mittee does its work through the re- 
view and approval of group and pre- 
paid legal service plans, by providing 
advice to potential group and prepaid 
plan sponsors and attorneys, and by 
conducting educational seminars 
about group and prepaid legal service 
plans. The committee’s members also 
respond to local and national press 
inquiries about group and prepaid 
legal service plans, explaining how 
such plans work and making it clear 
that The Florida Bar is supportive of 
the proper development of such ar- 
rangements to the benefit of both the 
public and the Bar. 

The Prepaid Legal Services Com- 
mittee meets formally three times a 
year. Committee members bring dif- 
fering levels of experience with legal 
services plans, ranging from attor- 
neys with no acquaintance with 
plans to practiced plan providers. 
This mix ensures a lively exchange 
and regular reexamination of as- 
sumptions, making work on the com- 
mittee both interesting and fun. For 
example, with insights provided by 
its Board of Governors liaison, Dr. 
Alvin Smith, the committee has been 
looking at developments in the larger 
prepaid legal plans in light of the 
medical profession’s experience with 


The committee has 
been engaged ina 
major revision of the 
rules in Ch. 9 and the 
analogous insurance 
regulations to make 
the respective rules 
clearer and more 
consistent. 


managed care. The managed care 
paradigms derived from medical ser- 
vices will impact any attorney rep- 
resenting institutional clients, insur- 
ance companies, or clients of prepaid 
plans; we are fortunate in our com- 
mittee to have a veteran who can 
help us spot small but ominous 
trends. 

No doubt the major effort of the 
commnittee has been its Ch. 9 revision 
project. Over the past two years the 
committee, in cooperation with the 
Department of Insurance, has been 
engaged in a major revision of the 
rules in Ch. 9 and the analogous in- 
surance regulations to make the re- 
spective rules clearer, more consis- 
tent, and _ especially more 
“user-friendly.” After long hours and 
many meetings, the work of our 
Rules Subcommittee, headed by two 
former chairs of the committee, John 
Schaefer and Ronald Glantz, has 
been wrapped up and a complete re- 
vision of Ch. 9 is before the Board of 
Governors for approval. The revised 
rules promise to make it easier to 
establish plans by reducing paper- 
work and requirements which expe- 
rience has shown to be unnecessary; 
to enhance protection of the con- 
sumer by ensuring better disclosures 
and clearer terms of coverage; and to 
encourage broader attorney partici- 
pation by simplifying the process for 
getting information about plans and 
for participating in plans. We hope 
to see the revised rules approved and 


in effect next year. 


CHRISTOPHER NICHOLAS GIULIANA 
Chair 


Public and 
Member Information 
The 37-member Public and Mem- 

ber Information Committee, with 
representatives from each of the sec- 
tions, generates proposals and makes 
recommendations for communica- 
tions activity in keeping with the 
guidelines, priorities, and policies 
established by the Board of Gover- 
nors. The committee also coordinates 
any communications projects, promo- 
tional programs, advertising cam- 
paign proposed by any program, sec- 
tion, division, or committee of The 
Florida Bar. In keeping with this 
charge, the committee was very ac- 
tive during the past year. 

The committee considered and rec- 
ommended the creation of The 
Florida Bar Speakers Bureau, at the 
request of President Edward R. 
Blumberg. After some six months in 
full operation over 500 lawyer speak- 
ers were recruited and over 300 
speaking engagements arranged. 

Committee members also took a 
keen interest in the development and 
implementation of The Florida Bar’s 
website. During the past year, efforts 
were made to have the site entirely 
administered by The Florida Bar 
without the use of an outside vendor. 
The website also was being rede- 
signed. Usage of the site increased 
dramatically and steadily through- 
out the year. 

The Elder Law Section submitted 
a proposed consumer pamphlet 
“Florida Powers of Attorney.” A sub- 
committee of representatives of the 
Elder Law, Family Law, Real Prop- 
erty, Probate and Trust Law, General 
Practice, Public Interest Law, and 
Health Law sections reviewed the 
pamphlet and made final recommen- 
dations. The pamphlet is intended to 
become one of over 40 consumer pam- 
phlets published by the Bar. 

The committee also agreed to work 
with the Board of Legal Specializa- 
tion and Education in promoting the 
certification program to attorneys 
and publicizing it to others. 
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The committee also heard presen- 
tations regarding the creation of the 
Institute on Law and Society, an en- 
tity entirely outside the Bar. The com- 
mittee voted to support the work of 
the Institute and appointed a liaison 
to the Institute. 


MICHAEL CONIGLIO 
Chair 


Unlicensed Practice 

of Law 

When I became chair of the Stand- 
ing Committee on Unlicensed Prac- 
tice of Law, I had several objectives I 
wanted to accomplish or set in mo- 
tion. I am happy to state those objec- 
tives have been realized. 

Following President Blumberg’s 
lead, I felt that it would be benefi- 
cial to members of The Florida Bar 
and members of the public to become 
better informed about the unlicensed 
practice of law and the Bar’s activity 
in this area. To that end, I established 
a speakers bureau. Several members 
of the standing committee, both pub- 
lic and attorney members, agreed to 
serve on the bureau. We have made 
presentations around the state on a 
variety of issues to various groups, 
including paralegal classes at local 
community colleges, certified legal 
assistants, and local bar associations. 


I am sure that this worthwhile effort 
will continue. 

My second objective relates to ac- 
cess to the legal system. In this re- 
gard, I have been working with the 
Special Committee on Enhancement 
of the Practice of Law. In a presenta- 
tion I made to that committee in 
January, I suggested certain areas 
the bar might like to look into in an 
effort to increase access. 

As always, the standing committee 
and local circuit committees continue 
to review and investigate a wide va- 
riety of cases. There are several un- 
licensed practice of law prosecutions 
pending before the Supreme Court of 
Florida. Among the cases we are 
prosecuting are “legal technicians,” 
immigration practitioners, an indi- 
vidual who held himself out as an 
attorney to a court clerk and a com- 
pany representing individuals in the 
settlement of lawsuits. As in years 
past, the contributions of the volun- 
teer members of both the local cir- 
cuit committees and the statewide 
standing committee were invaluable. 
The diversity of background of the 
attorney members and public mem- 
bers brings a wealth of experiences 
to the issues faced by the committees 
on a regular basis. 

We have received favorable opin- 
ions from the court on cases which 


Course No. 4644 R 


Professionalism in Legal Writing 
presented by The Florida Bar Journal 
and News Editorial Board 
Thursday, June 18, Buena Vista Palace 
Resort & Spa, 2:30p.m. - 5:30p.m. 


Register for this seminar on the annual 
meeting insert in the May issue 
of the Bar Journal. 


3.00 General 
CLER Credits, 
including 3.00 Ethics 
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were pending earlier in the year. One 
opinion involved the issue of 
nonlawyers representing individuals 
in securities arbitration matters. The 
standing committee had filed a pro- 
posed advisory opinion with the court 
finding that the conduct constituted 
the unlicensed practice of law and 
that there was public harm and the 
potential for public harm in the area. 
After reviewing the briefs and hear- 
ing oral argument, the court agreed 
with the committee’s opinion and 
found that the conduct was the unli- 
censed practice of law and was not 
authorized by a federal rule or regu- 
lation. We are hopeful that the opin- 
ion will result in greater protection 
of the public, especially the elderly 
population of Florida. The opinion 
can be found at The Florida Bar re: 
Advisory Opinion — Nonlawyer Rep- 
resentation in Securities Arbitration, 
696 So. 2d 1178 (Fla. 1997). 

For those of you who have an in- 
terest in Bar activities, I strongly 
encourage you to become involved 
with a local circuit committee or the 
statewide standing committee. I be- 
lieve you will find it an extremely 
fulfilling, rewarding, and intellectu- 
ally challenging experience. 

Finally, I wish to thank and recog- 
nize the director of the UPL Depart- 
ment, Mary Ellen Bateman, the as- 
sistant director of the UPL 
Department, Lori S. Holcomb, and 
Branch UPL Counsel Janet E. 
Bradford, Loretta C. O’Keeffe, Barry 
W. Rigby, Jacquelyn P. Needelman, 
Amanda P. Wall, and their support 
staff for their assistance, dedication, 
and hard work. The UPL system 
could not work as efficiently without 
such competent staff. Many thanks 
for this successful year also are ex- 
tended to committee members both 
on the local and statewide commit- 
tees. It is through the efforts of these 
individuals and all of the volunteer 
members of the committees that we 
are able to satisfy the mission of pro- 
tecting the public from the unli- 
censed practice of law. 


JAMES E. 
Chair 
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SUBSTANTIVE LAW 


Aviation Law 

The Aviation Law Committee was 
established to study recent develop- 
ments of law, legislation, and regu- 
lations in the field of aviation law 
and keep the members of the Bar 
informed of significant developments 
in this field. In carrying out this func- 
tion, the committee has sponsored 
continuing legal education courses at 
each of its meetings and has explored 
various means for effecting this goal. 
Courses that were provided in con- 
junction with the meetings have pro- 
vided CLE credit in aviation law for 
attendees at the committee meetings. 
Subject matter for the courses in- 
cluded Aviation Information on the 
Internet, Pending Legislation Re- 
garding the Death on the High Seas 
Act, Employment Rights of Airline 
Employees, Foreclosure of Aircraft 
Security Interests and Repossession, 
and Aircraft Transactions in Russia 
and the CIS countries. In addition to 
the CLE courses included at the com- 
mittee meetings, the committee or- 
ganized and presented an aviation 
law seminar which was cosponsored 
with the Trial Lawyers Section in 
November 1997. 

The aviation law seminar included 
lectures on the Federal Tort Claims 
Act, given by Donald Maciejewski, In- 
struments Affecting Aircraft, given 
by Bruce Green, Enforcement of Ac- 
tions under the Federal Aviation Act, 
given by Stuart Goldstein, Issue Rec- 
ognition in Aviation Litigation, given 
by Carl Hoffman, Internet Resources 
Available for Aviation Lawyers, given 
by Jim Denman, and a discussion of 
issues arising in the crash at Cali, 
Colombia, presented by Mike Olin. 
The course was recorded on audio 
tape which may be obtained from the 
CLE epartment. The recorded course 
has been approved for 7.0 hours of 
CLE credit for the aviation law cer- 
tification program. 

The most ambitious project of the 
Aviation Law Committee has been 
the production of an Aviation Law 
CLE Manual. The manual has been 
approved by the CLE Committee sub- 


ject to receipt of at least 200 
presubscription orders for the 
manual. At this point, the commit- 
tee has not yet received the requisite 
number of orders although it is an- 
ticipated that sufficient orders will 
have been received by the time the 
manual is ready for review by the 
CLE committee in July. The manual 
will contain chapters on aviation liti- 
gation subjects as well as aircraft 
title transactions, airline labor mat- 
ters, and Federal Aviation Adminis- 
tration enforcement actions. Anyone 
who is’ interested in a 
presubscription order should contact 
the committee chair or Connie 
Stewart at The Florida Bar. 


H. HorrMan, JR. 
Chair 


Computer Law 


The Computer Law Committee 
had a rewarding 1997-98 year, and 
is facing new and important issues 
as it proceeds toward the annual 
meeting of the Bar in June 1998. 

On the substantive law front, the 
committee last year recommended to 
the Evidence Committee and the Pro- 
fessional Ethics Committee amend- 
ments to the Evidence Code and the 
Rules of Professional Conduct that 
would create a safe harbor for pro- 
fessionals to use electronic mail with- 
out waiving legal privileges. Several 
members of the committee also par- 
ticipated in a Bar subcommittee that 
proposed new professional ethics 
rules governing law firm World Wide 
Web sites, which were made a part 
of the Rules of Professional Conduct. 

The committee also enjoyed wide- 
ranging discussion of the substantive 
law surrounding year 2000 issues, 
disputes over software and hardware 
contracting, emerging law regarding 
websites and software, legal issues 
regarding domain names, discovery 
in civil litigation, online liability, and 
criminal law issues involving the 
Internet. 


The committee is looking toward a 
successful annual seminar, which is 
being organized by Sam Lewis, en- 
titled Surviving the Jump Into 
Cyberspace: What Lawyers Need to 
Know about Computer Law to Sur- 
vive the Millennium. 

The committee will also co-spon- 
sor a seminar to be organized by 
Michael Buchenhorner (vice chair of 
the committee) in November called 
Electronic Commerce and Doing 
Business in Latin America, which is 
cosponsored by The Florida Bar’s In- 
ternational Law Committee. 

The committee continues to be 
among the leaders in committees and 
sections of The Florida Bar with its 
World Wide Web home page. The com- 
mittee expects that further improve- 
ments will be made to the accessibil- 
ity and content of the website in 
1998. Steve Krulin has served well 
as editor of the Computer Law Jour- 
nal this year. 

Procedurally, the pressing issue 
facing the committee is whether to 
join the Business Law Section of The 
Florida Bar as a committee within 
that section. There has been vigor- 
ous debate about the pros and cons 
of joining the section, and we expect 
to put the issue to a vote at the an- 
nual meeting. 

Finally, the electronic mail commu- 
nication system, designed by Sam 
Lewis, has been a real boon to the 
committee. For the first time, we have 
had an opportunity to address issues 
facing the committee in the period 
between official meetings, by use of 
the e-mail system. Recently, commit- 
tee members have been able to post 
questions from Florida lawyers that 
arrived by referral from The Florida 
Bar to the full committee member- 
ship over the system, and have been 
successful in quickly assisting mem- 
bers of the Bar with their computer 
law issues. 

Computers and computer law are 
only going to grow through the next 
millennium, and our committee will 
be at the forefront. 


WESLEY R. Parsons 
Chair 
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Media and 
Communications Law 

The Media and Communications 
Law Committee continues to sponsor 
high profile educational programs for 
Bar members, while adding to its 
portfolio. 

This year, for the first time, the 
committee sought and was granted 
approval by the Bar to lobby the leg- 
islature in its own name. The com- 
mittee is thus joining in an effort to 
pass a shield law to codify reasonable 
standards for subpoenaing journal- 
ists which Florida trial courts have 
traditionally recognized. 


A subscription to 
The Florida Bar 
Journal makes an 
excellent gift for 
your law clerk or 


law student. A one- 
year subscription 
costs $40 and 
includes 10 monthly 
issues plus the 
directory. 


Gift subscriptions 
are acknowledged 
to the recipient with 

a letter from the 
editorial offices. 


To order a 
subscription, send a 
check to The 
Florida Bar Journal. 
Circulation, 650 
Apalachee Parkway, 
Tallahassee, FL 
32399-2300. 


Committee member David Bralow 
of Holland & Knight chairs the Leg- 
islative Subcommittee and is leading 
the lobbying effort, with the assis- 
tance of Talbot “Sandy” D’Alemberte, 
president of Florida State University. 
The subcommittee continues to work 
with the Florida Press Association, 
the Florida Society of Newspaper 
Editors, and the First Amendment 
Foundation to identify legislation af- 
fecting journalists. 

In March, the committee sponsored 
its signature program, the 24th An- 
nual Media Law Conference in Mi- 
ami. More than 250 lawyers, journal- 
ists, judges, and others attending the 
day-long event explored this year’s 
theme, Media on the Edge: Media- 
Law Approaches the Millennium. 

The conference — chaired by Miami 
lawyers Edward Mullins of Steel Hec- 
tor & Davis and Dana McElroy of 
Milledge, Iden & Held — was a re- 
sounding success. For the first time, the 
committee formed a partnership with 
the University of Miami Center for the 
Advancement of Modern Media and co- 
ordinated a vendor marketplace. 

Chair Edward Mullins assembled 
three general sessions in which a 
who’s who of Florida journalists and 
lawyers discussed the convergence of 
news and entertainment, and the 
impact of the Internet on how the 
public receives information. Vanity 
Fair contributing editor Ann Bardach 
and Jane Kirtley, executive director 
of the Reporters Committee for Free- 
dom of the Press, were among the 
experts providing national perspec- 
tive on issues of concern to Florida 
lawyers and journalists. 

Each registrant also had an oppor- 
tunity to attend two of 10 workshops. 
Audience participation was encour- 
aged at the popular workshops, 
whose topics included a “view from 
the bench” in which federal and state 
court judges discussed their experi- 
ences with the media, and practical 
tips on how to use the Florida open 
meetings and records laws to facili- 
tate accurate reporting on govern- 
ment-related issues. 

Luncheon speaker Chris Hansen, 
senior national staff counsel from the 
American Civil Liberties Union, of- 
fered a lively and humorous account 
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of the landmark case of ACLU uv. 
Reno, in which he led the team that 
successfully challenged a federal law 
which attempted to regulate the con- 
tent of speech in cyberspace. 

Also during the conference lun- 
cheon, Bar President Edward R. 
Blumberg presented the Bar’s 43d 
annual media awards, given each 
year to recognize excellence in report- 
ing legal issues in Florida. The grand 
prizes went The Palm Beach Post, 
Florida Trend, WITVT Fox 13 and 
Florida Public Radio. The Sumter 
County Times and the Sunshine Net- 
work each received an honorable 
mention. The winners designated 
$1,000 scholarships, funded by 
Florida Lawyers for the Maintenance 
of Excellence (FLAME), to Florida 
journalism schools of their choice. 
President Blumberg also presented 
Chief Justice Gerald Kogan with a 
special award, recognizing his con- 
tinuing efforts to open the courts to 
all Floridians. 

In another key program, the com- 
mittee hosted 23 Florida journalists 
at the Eighth Annual Florida Bar 
Reporters’ Workshop in Orlando. 
Daytona Beach lawyer Jonathan D. 
Kaney, Jr., of Cobb, Cole & Bell coor- 
dinated the intense three-day train- 
ing program for journalists new to 
the courts beat. 

Several members of the committee 
continued its quest to streamline the 
Reporter’s Handbook and make it 
more user-friendly. Under the lead- 
ership of Tampa lawyer Susan Mills 
of Holland & Knight, committee 
members added and updated, devel- 
oped a format to index the publica- 
tion and made other improvements. 
The committee plans to index the 
1999 edition. 

The committee would like to thank 
Edward Mullins and Kathy 
Pellegrino for serving diligently in 
their roles as committee vice chairs. 
Also, we express our deepest thanks 
to Jerry Butterfield and Toyca Will- 
iams of The Florida Bar Public In- 
formation and Bar Services Office for 
their guidance and hard work 
throughout the year. 


RosBert Rivas 
Chair 
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CourT RULES 


Appellate 

During the past year, the commit- 
tee considered several proposals to 
limit the number of nonfinal appeals 
permitted under Florida Rule of Ap- 
pellate Procedure 9.130. The commit- 
tee has voted to recommend repeal 
of Rule 9.130(a)(3)(C)(iv), which al- 
lows the appeal of an order determin- 
ing liability in favor of a party seek- 
ing affirmative relief. It is the 
committee’s view that the correctness 
of such an order can be reviewed 
more efficiently at the conclusion of 
the case, and should not be the sub- 
ject of an interlocutory appeal. 

The committee rejected a proposal 
to repeal Rule 9.130(a)(3)(C)(vi), 
which allows the appeal of an order 
determining that a party is not en- 
titled to workers’ compensation im- 
munity. Likewise rejected was a pro- 
posal to repeal Rule 
9.130(a)(3)(C)(viii), which allows the 
appeal of an order determining that 
a party is not entitled to absolute or 
qualified immunity from a federal 
civil rights claim. It appeared to the 
committee that appeals under these 
rules are not numerous and that the 
advantages of allowing such appeals 
outweigh the disadvantages. There 
also was a practical concern that if 
these rules were repealed, it would 
resurrect the prior practice of pre- 
senting many of the same issues for 
review by petitions for extraordinary 
writs. 

The committee is proposing an 
amendment to Rule 9.330 regarding 
rehearings in order to eliminate a 
seeming internal inconsistency. The 
current rule allows a litigant to move 
for rehearing in order to point out 
matters of law or fact that the court 
has overlooked or misapprehended, 
but goes on to say that the motion 
for rehearing “shall not re-argue the 
merits of the court’s order.” In prac- 
tice, when a motion for rehearing 
argues that a point has been over- 
looked or misapprehended, it invari- 
ably draws a response that the mo- 
vant for rehearing is impermissibly 
attempting to re-argue the merits of 


the court’s order. The revised rule and 
proposed committee note attempt to 
give the litigant better guidance on 
the permissible and impermissible 
functions of a motion for rehearing. 

In the area of postconviction ap- 
peals, the committee is proposing 
amendments to Rule 9.140(i) to 
streamline the record preparation 
process for appeals from summary 
denials of postconviction relief. 

On a related issue, the committee 
has approved in principle the adop- 
tion of a rule to codify the so-called 
“mailbox rule” of Haag v. State, 591 
So. 2d 614 (Fla. 1992), which treats 
an inmate’s petition or notice of ap- 
peal as being filed as of the date the 
document is placed in the hands of 
prison officials for mailing. 

On governance issues, the commit- 
tee favored establishing a maximum 
size for this committee of 60 mem- 
bers. In the past, the committee 
membership has been as large as 75. 
The committee opposed the limit of 
36 members proposed by the Judicial 
Management Council’s Committee 
on the Rulemaking Process. 

Issues under consideration in the 
committee include: a) whether 
Florida should adopt a vendor neu- 
tral citation system, under which the 
appellate courts would assign an of- 
ficial citation to each opinion they 
issue; b) whether a docket sheet or 
other case progress sheet should be 
included in the record on appeal in 
each case; c) whether rules should be 
adopted governing withdrawal of 
counsel in no-merit appeals in 1) fam- 
ily matters, and 2) criminal/juvenile 
cases; d) whether there should be a 
more specific enumeration of probate 
and guardianship orders that can be 
appealed. Anyone wishing to make 
input should contact the committee 
chair or a committee member. 

Appellate rules is fortunate to have 
outstanding and hardworking mem- 
bers both on the full committee and 
the subcommittees. I would like to 
extend particular thanks to our vice 
chair, Amy D. Ronner; secretary, 
Raoul G. Cantero III; subcommittee 


chairs Robert L. Donald, Nancy W. 
Gregoire, Michael J. Korn, Jane 
Kreuster-Walsh, Stephen C. 
Krosschell, Lewis F. Murphy, Anthony 
C. Musto, Judge Kathryn S. Pecko, 
Dan R. Stengle, and Judge Winifred 
J. Sharp; and our liaison, Tamara G. 
Blenkhorn. It has been a privilege to 
serve as chair this year. 


JUDGE GERALD B. Cope, JR 
Chair 


Civil Procedure 

The Civil Rules Committee reports 
changes, additions, and modifications 
to the Rules of Procedure to the 
Florida Supreme Court on a four- 
year reporting cycle. During the in- 
terim between filings with the court, 
the committee studies various pro- 
posals initiated by lawyers, judges, 
laypeople, and from the Supreme 
Court itself. This year is the second 
year of the current reporting cycle, 
but the committee did forward a pro- 
posed rule change out of cycle. 

Under the expert guidance of 
Judge Paul Grube, the Civil Rules 
Committee adopted changes to the 
replevin forms which received unani- 
mous approval from the Board of 
Governors following board member 
Miles McGrane’s eloquent presenta- 
tion. This matter is presently pend- 
ing before the Supreme Court for 
adoption. This past year the commit- 
tee also has accomplished the cre- 
ation of a web page on the Internet 
which can be reached at hAttp:/ / 
www.flabar.org / organization /com- 
mittees / standing /cprules.html. Cur- 
rently, the committee is posting all 
meeting agendas on the Internet so 
that interested members of the Bar 
are fully informed as to the matters 
coming before the committee. 

Also, during the current year, the 
committee disapproved the Supreme 
Court’s plan to use vendor-neutral 
citation system. In addition, the com- 
mittee considered the report of the 
Judicial Management Council con- 
cerning changes to the committee it- 
self and took the following action: 
¢ Rejected a cap on membership 
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which would have drastically re- 
duced the constituency of the com- 
mittee; 

¢ Approved reporting to the Supreme 
Court on a one-year cycle; 

¢ Opposed term limits for commit- 
tee members; 

* Opposed mandatory turnover of the 
committee in full; 

© Opposed a mandatory two-absence 
rule for dismissal from the commit- 
tee, but felt that two unexcused ab- 
sences did justify removal; 

¢ Approved a chair-designate system 
for leadership of the committee; and 
© Opposed any type of limitation on 
the scheduling of meetings. 

At the present time, the commit- 
tee is working on a revision to the 
Supreme Court guideline on the 
taxation of costs; court reporter cer- 
tification and regulation; rules of pro- 
cedure dealing with choice of forum; 
rules for resolution of mediation is- 
sues; rules regulating post-judgment 
motions for attorneys’ fees; and an 
amendment to the committee’s inter- 
nal operating procedures to provide 
written methods for nonmember par- 
ticipation in the committee’s work. 

I would like to thank all of the com- 
mittee members for their hard work 
during the past year and in particu- 
lar single out the Bar staff liaison, 
Madelon Horwich, who provided in- 
valuable assistance. 


JESSE S. FAERBER 
Chair 


Code and Rules 
of Evidence 

The Code and Rules of Evidence 
Committee has the responsibility of 
regularly reviewing and reevaluating 
the Code and Rules of Evidence for 
the purpose of improving the orderly 
administration of justice. Histori- 
cally, the committee has largely con- 
fined itself to reacting to proposed 
legislation and reviewing appellate 
court pronouncements dealing with 
the law of evidence. This year, the 
committee broke with tradition and 
created a permanent subcommittee 
known as the Code Improvement 
Subcommittee. The subcommittee 
consisted of Chair Keith Park, Pro- 
fessor Chuck Ehrhardt, Professor 
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The committee 
debated adopting 
Federal Rule 
803(a)(Cc) which 
allows evidence of 
factual findings 
resulting from an 
investigation made 
pursuant to authority 
granted by law. 


William Eleazar, and Professor Mark 
Dobson. We solicited comments and 
suggestions for improvements to the 
Code from all judges in our state and 
received an excellent response. Items 
considered by the subcommittee in- 
cluded proposed changes to: 1) 
§90.803(25) to create a hearsay ex- 
ception to allow evidence as to the 
identity of a victim; 2) §§90.401(1) 
and 90.609 to permit the inclusion 
of “opinion evidence” regarding the 
character of a witness; 3) §90.406 to 
include the “habit of a person” to 
prove conduct; 4) §90.803(18) to con- 
form with the newly revised Rule 
801(b)(2) of the Federal Rules of Civil 
Evidence; and 5) §90.804(2) to allow 
into evidence a statement that is of- 
fered against a party that has en- 
gaged in wrongdoing and caused the 
unavailability of the declarant as a 
witness. 

In addition, the full committee de- 
bated adopting Federal Rule 
803(a)(c) which allows evidence of 
factual findings resulting from an 
investigation made pursuant to au- 
thority granted by law and decided 
to postpone further consideration 
until the June meeting. We are also 
considering whether to recommend 
amending §90.407 to include changes 
to the subsequent remedial measure 
rule recently adopted on the federal 
side. 

Our committee was of the view 
that, over the past year or two, a 


number of trial and appellate judges 
in Florida had been unfairly attacked 
in the media. Unfair attacks on mem- 
bers of the judiciary cause our sys- 
tem as a whole to suffer because 
judges are ordinarily prevented by 
ethical or practical considerations 
from personally replying to such 
criticism. To the extent unfair attacks 
or commentary in the media deal 
with or pertain to evidentiary rulings 
and principles, the committee de- 
cided to set up a mechanism for re- 
sponding to the same by establish- 
ing a standing subcommittee known 
as the Media Reply Subcommittee. 
We have invited judges and lawyers 
to direct to our attention any articles 
which appear in the media that un- 
fairly attack judges or our system of 
justice. Cory Hodak has done an ex- 
cellent job chairing that subcommit- 
tee. 

We also have established a stand- 
ing subcommittee called the Commit- 
tee Notes Subcommittee, the purpose 
of which is to provide notes to the 
Code and Rules of Evidence manu- 
als published by The Florida Bar. 
Conceptually, these notes will be 
similar to the sponsor’s notes that 
provide commentary to the Code of 
Evidence as it appears in the Florida 
Statutes Annotated. Judge Hugh 
Hayes has agreed to serve as the 
chair of this new committee. 

In conjunction with the Trial Law- 
yers Section, our committee pre- 
sented the annual evidence seminar 
in Tampa on March 12. This seminar 
was very well attended, featured 
prominent lawyers and judges 
throughout the state, and was 
thought to be a great success by the 
attendees. Ken Turkel served as 
chair of the seminar subcommittee 
and did a wonderful job securing 
quality speakers and presiding over 
the seminar itself. 

During the 1997 legislative ses- 
sion, a bill was introduced which pro- 
vided a privilege to journalists to 
refuse to disclose certain information 
obtained in the course of journalistic 
activities. A subcommittee chaired by 
Ron Rosengarten was appointed to 
study the matter and did an enor- 
mous amount of research and analy- 
sis of the issues involved. The full 
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committee adopted a position in op- 
position to the legislation, finding 
several potential problems with the 
bill as drafted. The subcommittee 
proposed alternative language which 
addressed the primary problems with 
the legislation. At the January meet- 
ing, the full committee approved, 
with a few minor changes, the 
subcommittee’s proposals. Vince 
Howard appeared before the legisla- 
tive committee of the House in his 
individual capacity, to speak in op- 
position to the legislation. Subse- 
quent to Vince’s first appearance in 
Tallahassee, we received authoriza- 
tion to lobby against the bill as a com- 
mittee. The Media Law Committee 
will be lobbying in favor of the same. 
The bill was passed out of the House 
committee although its future is un- 
certain. 

Also during the 1997 legislative 
session, the legislature passed 
HP1597 which would have provided 
additional exceptions to the hearsay 
rule for former testimony given by a 
declarant who was a witness at a 
deposition or trial in a different pro- 
ceeding. The committee felt strongly 
that this was a bad bill, promoted by 
special interests to gain an advan- 
tage in certain types of product liabil- 
ity actions. Then-committee Chair 
Pedro Martinez-Fraga spearheaded 
a successful effort to persuade Gov- 
ernor Chiles to veto the bill. The leg- 
islature, however, in the most recent 
legislative session, has overridden 
the veto. We understand that the 
Governor will be challenging the pro- 
priety of the legislature overriding 
the veto under these circumstances. 

Our committee continues to ac- 
tively oppose legislation which 1) 
would prohibit consideration of evi- 
dence of a defendant’s voluntary in- 
toxication to determine the existence 
of a mental state that is an element 
of the crime; 2) prescribes a standard 
to be used by the court to determine 
a motion for new trial in certain types 
of criminal trials; and 3) would pro- 
vide that evidence of other crimes, 
wrongs, or acts are admissible in 
criminal cases involving domestic 
violence. 

In addition to the committee mem- 
bers listed above, I want to extend 


my deep appreciation to Scott 
Burnstein, who has conscientiously 
filled the thankless role as secretary 
to the committee and our ever-faith- 
ful Bar liaison Ann Chittenden for 
her efficiency, thoughtfulness, and 
assistance over the past year. 


Gary D. Fox 
Chair 


Criminal Procedure 

The Criminal Procedure Rules Com- 
mittee, in response to a request by Jus- 
tice Kogan, recommended to the Su- 
preme Court that Rule 3.220(h) 
regarding subpoenas for depositions be 
amended to allow attorneys to issue 
subpoenas directly rather than requir- 
ing either the trial court or clerk to is- 
sue subpoenas. The only difference 
between the civil and criminal rules of 
procedure would require criminal sub- 
poenas duces tecum to be issued only 
by the clerk or the trial judge. This 
amendment was submitted as an 
emergency petition and oral argument 
was held in January 1998 in the Su- 
preme Court and to date no opinion 
has been issued. 

Chief Judge Don Moran of the 
Fourth Judicial Circuit proposed sub- 
stantial changes to Rule 3.850 re- 
garding post-conviction relief in 
criminal cases. The committee voted 
to reject the specific changes sug- 
gested but requested and received an 
extension of time until October 1998 
to make further evaluation and re- 
view of the rule. A special subcom- 
mittee chaired by Douglas Duncan 
was appointed and the committee 
will have two meetings to look fully 
into the complex issues involved in 
modifying the rules for post-convic- 
tion relief. A major problem area in- 
volves post-conviction proceedings 
after guilty or nolo pleas. There have 
been suggestions that the whole post- 
conviction process be eliminated and 
any issues be raised on direct appeal, 
leaving habeas corpus as grounds for 
additional relief. This suggestion was 
disapproved by the committee. 

The committee is evaluating a pro- 
posal from the Appellate Procedure 
Rules Committee that motions for 


rehearing be allowed in Rule 3.800 
— Motions for Correction of Sentence 
so that Rule 3.800 and Rule 3.850 
would both allow rehearing. 

The committee had a productive 
year with a good mix of prosecutors, 
defense attorneys, judges, and aca- 
demic members. 


DEDEE S. CosTELLO 
Chair 


Family Law 

After more than five years of in- 
tensive work in drafting, gaining 
court approval, and making correc- 
tions to the Family Law Rules of Pro- 
cedure, the committee was able to 
take a breather this year. Changes 
were made to improve the internal 
workings of the committee and its 
relationship with related groups. An 
executive committee was formed, 
consisting of the officers, past chair- 
person, and Bar staff person, to coor- 
dinate the committee’s work and 
make necessary decisions between 
meetings. Committee members also 
were appointed as liaisons to the 
Civil Procedure Rules Committee, 
Appellate Rules Committee, and 
Family Court Steering Committee. 

The committee continued to moni- 
tor state and federal legislative 
changes and to amend rules to con- 
form. Changes were adopted for sub- 
mission to the court on an emergency 
basis in the general master and child 
support enforcement hearing officer 
rules and the rule on injunctions 
against domestic and repeat violence. 

In February, the Supreme Court 
acted on amendment petitions sub- 
mitted by both the rules committee 
and the Family Court Steering Com- 
mittee. A number of rules were 
amended, several new rules were 
adopted, and the forms and instruc- 
tions were revised completely. At the 
court’s request, the committee met in 
April to respond to the court’s action 
and make additional recommenda- 
tions. Work also was begun on policy 
recommendations requested by the 
court on the relationship between 
this committee and the Family Court 
Steering Committee and each group’s 
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responsibilities for the rules and 
forms. 


BurTon YOUNG 
Chair 


Judicial 
Administration 

During this four-year cycle, the 
Rules of Judicial Administration 
Committee has focused on the issues 
of emergency rule promulgation by 
the Florida Supreme Court, the ne- 
cessity vel non for statewide certifi- 
cation and regulation of private pro- 
cess servers, the proper scope of the 
Rules of Judicial Administration, re- 
visions to the rules to address the 
report of the Court Reporter Certifi- 
cation Committee, and various mat- 
ters being considered by other Su- 
preme Court commissions, such as 
the pro se program. 

The committee determined no need 
to amend the procedure for amend- 
ing rules on an emergency basis as 
set forth in Rule 2.130(a), but di- 
rected the chair to send a letter to 
the Supreme Court asking it to adopt, 
as the preferred emergency 
rulemaking procedure, a proposed 
rule set forth in a published opinion, 
establish a comments period during 
which the appropriate rulemaking 
committee(s), the Bar, and members 
of the general public can submit their 
comments to the Court regarding the 
proposed rule, and delay the effective 
date of the rule until after the Court 
has received and considered all such 
comments. The committee recognized 
that some rules are designed to deal 
with rare emergencies (e.g., Hurri- 
cane Andrew and its effect on the 
South Florida courts) thereby mak- 
ing them sufficiently time sensitive 
and requiring them to take effect 
immediately. 

The committee referred the mat- 
ter of statewide certification and 
regulation of private process servers 
to The Florida Bar as a matter to be 
considered for legislation. 

The committee considered and 
made comments regarding the rec- 
ommendations made by the Judicial 
Management Council (JMC) Com- 


mittee on the Rulemaking Process 
which was created to study ways to 
streamline and simplify the 
rulemaking process. The members of 
our committee agreed that the power 
to adopt rules of court is properly 
vested in the Florida Supreme Court; 
that there be a two-year rule cycle 
rather than four; that appointments 
to rules committees continue to be 
made by the president of The Florida 
Bar; that membership on such com- 
mittees be capped; and that internal 
operating rules be adopted by rules 
committees so that any member who 
misses two regularly scheduled 
meetings in the course of a Bar year 
is deemed to have resigned from the 
committee, but permitting the person 
who is deemed to have resigned to 
seek reinstatement by the Bar presi- 
dent upon a showing of exceptional 
circumstances. The committee com- 
mented favorably on a requirement 
that one-third of the appointments 
to rules committees in any given year 
should be to new members and voted 
against any term limits for indi- 
vidual members. The committee also 
commented favorably on proposals 
that the chair-designates for rules 
committees should be appointed by 
the president-elect of the Bar and 
that local administrative orders 
should be indexed and filed in the 
clerk’s office in each county within 
the circuit. 

The committee disagreed with a 
proposal that local rules be abolished 
in favor of a system in which there 
are two classes of administrative or- 
ders. The JMC on the Rulemaking 
Process agreed with this committee’s 
recommendation not to eliminate lo- 
cal rules, and, instead, decided to 
defer the issue to our committee, to 
clarify the definition of local rules. 

Since the end of the last four-year 
cycle, the Supreme Court has 
adopted the following rules: Rule 
2.050(b)(10) requiring that the chief 
judge of a circuit ensure that no judge 
presides over a capital case in which 
the state is seeking the death pen- 
alty or collateral proceeding brought 
by a death row inmate until that 
judge has served a minimum of six 
months in a felony criminal division 
and has successfully completed the 
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course entitled Handling Capital 
Cases; Rule 2.060(f) and 2.090(c) gov- 
erning electronic filing with the 
courts. It also partially suspended 
the paper filing requirements of Rule 
2.055(c). Amendments to Rule 2.070 
relating to the certification and regu- 
lation of court reporters are presently 
pending before the Supreme Court. 

It has been an honor and privilege 
to serve with the dedicated members 
of this committee. I personally thank 
Judge Scott J. Silverman and David 
Jones who served as co-chairs and 
the following persons who served as 
subcommittee chairs: Judge Raymond 
O. Gross, Judge James Jorgenson, 
Judge Belvin Perry, Bruce J. Berman, 
and Paul Regensdorf, as well as Co- 
chair David Jones. 


JUDGE MaARGUERITE HERR Davis 
Chair 


Small Claims 

During 1997-98 small claims has 
continued its policy of inviting rep- 
resentatives of the county court 
clerk’s office from the counties in and 
around the location of our meetings 
to discuss application of the rules so 
as to make practical changes. As a 
direct result of these discussions we 
are formulating recommendations to 
change Rule 7.090(b) to increase the 
time the clerk shall set the pretrial 
conference from 35 days after the 
date of filing to 50 days. Presently 
many cases involving service on the 
Secretary of State and the Commis- 
sioner of Insurance have to be reset 
due to the lack of time between fil- 
ing, service, return of service, and the 
pretrial conference. Additionally, we 
will be requesting amendments for 
various grammatical revisions in the 
printed versions of the rules. The lat- 
ter came to be addressed through 
correspondence from a Bar member 
who pointed out the lack of sense of 
a particular rule as printed due to 
an omitted word. 

The committee welcomes commu- 
nication from any Bar member who 
would like to suggest changes to im- 
prove the small claims rules. 

My special thanks are given to 
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Stephen R. Ponder who examined 
each Rule and proposed the gram- 
matical changes pursuant to the 
committee’s direction. Thanks are 
extended to all of the members of the 
Small Claims Rules Committee for 
their attendance, discussion, and 
contributions to making the rules 
practical to the practice of law and 
the efficient, inexpensive resolution 
of civil disputes and for making my 
term as chair a pleasant and satisfy- 
ing experience. 


JUDGE Marvin H. GILLMAN 
Chair 


Workers’ 
Compensation 

In the 1997-98 year, the rules com- 
mittee has continued to adopt 
changes clarifying and resolving con- 
flicts within the rules and between 
the rules and statutes as a result of 
the 1994 major legislative changes to 
the law. Some of those recommended 
changes were: 
¢ Added a motion to bifurcate to the 
list of procedural motions listed in Rule 
4.065(b)(1) and an added an inquiry 
on this question to the pretrial form. 
¢ Adapted workers’ compensation 
subpoena forms to the civil forms al- 
lowing issuance over the signature 
of an attorney and added a statement 
that questions should be directed to 
the issuing attorney. 
¢ Requires the final witness and ex- 
hibit lists, supplements, and amend- 
ments to be served no later than 30 
days before the final hearing unless a 
shorter time is approved by the judge. 
¢ Clarified that the subsections of 
Rule 4.142(b) regarding agreements 
and stipulations are intended to be 
alternative methods by adding dis- 
junctive language. 
¢ Responded to the Betancourt deci- 
sion by reducing the time for filing 
motions for rehearing to 10 days and 
requiring the judge to summarily 
rule or conduct a hearing and rule or 
vacate the original order within 30 
days after it is mailed. 
¢ Clarified the procedure for expe- 
dited hearings by resolving conflicts 
between 440.25 (4)(j) and 4.105(b). 


¢ Clarified the 20-day time frame for 
filing a response to verified fee peti- 
tions by resolving the conflict be- 
tween 4.144 and the note under para- 
graph 18 of the pretrial form 4.910. 
¢ Provided additional space on the 
pretrial form for objecting to a wit- 
ness listed by the opposing party or 
how the proposed testimony of that 
witness is to be presented. 

e Added language to 4.045 (h)(7) to 
address expert medical examiner is- 
sues at the pretrial. 


Until this year the committee had 
no written internal operating proce- 
dures. We adopted internal operating 
procedures patterned after those 
used by the appellate rules commit- 
tee. Additional provisions include the 
automatic resignation of any commit- 
tee member who has two unexcused 
absences during any bar year. 

Participation has been excellent by 
the committee members this year. 
The drafting subcommittee deserves 
special recognition for tireless work 
on the nuts and bolts between meet- 
ings of the full committee. 


C. Douctas Brown 
Chair 


Legal Specialization 


Admiralty and 
Maritime 

The third year of the Admiralty 
and Maritime Law Certification 
Committee has been devoted to en- 
couraging qualified members to sit 
for the exam; qualified members to 
obtain their necessary CLE credits, 
and to solicit applicants from other 
sources such as the Admiralty Law 
Committee of The Florida Bar 
We have also spent considerable time 
evaluating numerous admiralty and 
maritime seminars and assigning to 
those seminars proposed credit hours 
for board certification CLE credits. 
It is generally recognized that active 
practitioners will be hard pressed to 
attend more than one major admi- 
ralty and maritime law seminar in 
the course of the year. In that vein, 
the entire committee has fully re- 
viewed the available seminars and 
published those approved seminars 
along with proposed hours to be con- 
sidered by the certification commit- 
tees when those seminars submit 
their course for credit evaluation. 

Following Ed White’s leadership, the 
committee has also endeavored to pro- 
vide guidance to admiralty and mari- 
time practitioners in terms of particu- 
lar course work they have attended. 


The committee was also deeply 
saddened during the year to lose one 
of our committee members and one 
of the most respected members of the 
admiralty bar in the country, 
Brendan O’Sullivan of Tampa. He 
will be sorely missed by all of us as a 
friend and practitioner. 

In the coming year, the Admiralty 
and Maritime Law Certification 
Committee will be ably chaired by 
Andy Anderson with Vice Chair Carl 
Nelson. 

JoOsEPH P. MILTON 
Chair 


Appellate Practice 

The Appellate Practice Certifica- 
tion Committee, a hard-working 
group of nine members, met three 
times this past year to prepare the 
certification examination, approve 
applicants to take the exam, and plan 
ways and means to encourage more 
members of the Bar to become certi- 
fied in appellate practice. Two more 
meetings are planned. 

The appellate certification exami- 
nation was given this year at the Uni- 
versity of South Florida in Tampa, 
March 13, 1998 — hopefully a lucky 
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day for all 14 who took the exam. 
Kimberly Ashby and Sylvia Walbolt 
served as proctors. Our hearty 
thanks for their efforts! A perfor- 
mance-based question was used by 
the committee on a Bar exam for the 
first time in Florida. Examinees were 
asked to draft an appellate pleading, 
based on a given set of facts, an ab- 
breviated court file, and a limited li- 
brary, which included supplied stat- 
utes, rules, and cases. We will 
carefully evaluate the effectiveness 
of using similar questions in the fu- 
ture, based on the examinee’s reac- 
tions to this kind of examination pro- 
cess, and their performance. Our 
intent is to try to measure the abil- 
ity of appellate lawyers to practice 
appellate law rather than solely test- 
ing their ability to memorize rules 
and cases. 

During this year, the committee 
also worked on redesigning the 
committee’s web page (part of The 
Florida Bar’s website on the 
Internet). It will now include the 
names and addresses of all certified 
appellate lawyers, the dates of dead- 
lines and addresses to apply to take 
the certification examination and the 
review course offered by the Appel- 
late Practice and AdvocacySection, 
the place where the examination is 
planned to be given, the pass-fail ra- 
tio, and the examination format. If 
anyone reading this wants more in- 
formation included, please let us 
know. 

In an effort to increase the num- 
ber of appellate certified lawyers, the 
committee is exploring various meth- 
ods to educate lawyers about the ad- 
vantages of becoming certified. Un- 
der the leadership of Ben Kuehne, 
vice chair and next year’s chair, we 
will write letters to the members of 
the Appellate Section who have not 
yet become certified, encouraging 
them to do so. Suggestions have been 
made to identify in written appellate 
opinions, lawyers who are certified as 
appellate specialists, when they ap- 
pear or participate in appellate cases. 
We are exploring the possibility of 
this proposal. 


JUDGE WINIFRED J. SHARP 
Chair 


78 THE FLORIDA BAR JOURNAL/JUNE 1998 


Aviation Law 

This Bar year, 1997-98, marks the 
third year and first complete cycle of 
the Aviation Law Certification Com- 
mittee. With one exception, the com- 
position of the committee which fin- 
ished the three-year period was the 
same as when it began. 

Our total certification prior to the 
grading of the 1998 papers is 19. At 
the present time, five took the exam, 
which will be graded in mid-April. At 
the grading session, the committee 
intends to spend a serious period of 
time discussing ways to increasse the 
number of people who seek certifica- 
tion and to find out why more law- 
yers are not seeking to take the 
exam. The committee will revisit its 
hourly CLE requirements, among 
other things. 

It has been an extraordinary flight 
for all of us on what is, to our under- 
standing, the only aviation law cer- 
tification procedure in the United 
States. It could not have been accom- 
plished without Michele Lucas, our 
Bar certification specialist, who has 
really been the one at the controls. 


Rosert L. Parks 
Chair 


Business Litigation 

In its fourth year, the Business 
Litigation Certification Committee 
continued to fine tune its policies and 
area standards. The committee re- 
viewed 64 applications, including 29 
who claimed an exemption under the 
civil trial lawyers waiver. 

The standards for business litiga- 
tion certification require an attorney 
to have been engaged in the practice 
of law for a period of five years of 
which at least 30 percent has been 
spent in the active participation in 
business litigation and handled a 
minimum of 25 business litigation 
matters during the last five years 
involving substantial legal or factual 
issues. At least eight of the 25 mat- 
ters must have been submitted to the 
trier of fact for resolution of one or 
more factual issues, including one 
jury trial. The committee not only 
considers the trial requirements, but 


also weighs heavily on an applicant’s 
disciplinary, ethical, and professional 
reputation through the peer review 
process. 

The 1996-97 certification year was 
the last year for board certified civil 
trial lawyers to apply under an ex- 
emption. The exemption allowed a 
member in good standing of The 
Florida Bar, who was board certified 
in civil trial as of the effective date 
of business litigation standards, and 
who demonstrated substantial in- 
volvement as prescribed in the stan- 
dards, to be exempt from the peer 
review, education, and examination 
requirements. Of the 129 applica- 
tions filed last year, 75 were approved 
under this exemption. Thirty-four 
applicants took the examiniation 
with 29 passing. Therefore, a total of 
104 applicants were certified in busi- 
ness litigation in 1997. 

A special thanks to Philip A. Bates 
(vice chair), Donald A. Gifford, 
Maxine M. Long, James M. McCann, 
Jr., Christine R. Milton, Harry A. 
Payton, Gregory A. Presnell, and 
Howard P. Ross for their hard work 
and diligence this past year. 


MICHAEL J. MCNERNEY 
Chair 


Civil Trial 

It has been my privilege to serve 
as Chair for the Civil Trial Certifica- 
tion Committee for the Bar year 
1997-98. There are currently 1,120 
certified civil trial lawyers in The 
Florida Bar. Seventy-five attorneys 
submitted applications for certifica- 
tion and 56 sat for the examination, 
which was administered on March 
12, 1998. 

This committee meets periodically 
throughout the year to review appli- 
cations for initial certification and 
recertification, to draft and review 
the written examination, and to 
grade the examinations on their 
completion. 

The attorneys serving on the Civil 
Trial Certification Committee com- 
mit a significant amount of time and 
effort to attending these meetings to 
ensure that the high standards for 
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board certification are maintained 
throughout the process. The commit- 
tee is ably assisted in its efforts by 
Cherie Morgan of The Florida Bar 
staff, who is charged with the respon- 
sibility for coordinating all commit- 
tee activities. 

This committee remains dedicated 
to maintaining the high standards of 
professional excellence required for 
designation of title of board certifi- 
cation, civil trial law. 


RoBeErT F. SPOHRER 
Chair 


Criminal 

For the second year, I have had the 
honor and privilege of chairing the 
Criminal Law Certification Commit- 
tee. In reflection, this past year could 
best be described as a year of change. 

We have always invited comments 
and suggestions from applicants. We 
have provided questionnaires to ex- 
aminees. We have solicited comments 
and input from many sources. All of 
the suggestions and comments are 
carefully reviewed and processed. 
During the past 12 months more sug- 
gestions and recommendations have 
been implemented than in recent 
memory. 

We noticed that many members of 
the judiciary were losing their certi- 
fication status, because by the very 
nature of their office, they could no 
longer meet the trial requirements. 
A suggestion was made that we 
amend the recertification require- 
ments in order to retain those mem- 
bers of the judiciary that otherwise 
met the committee’s standards. We 
reviewed the standards of other com- 
mittees, and have moved to amend 
the requirements in order to make 
this accommodation. 

It was brought to our attention 
that other committees relax their 
trial requirement where a certified 
attorney has been continuously cer- 
tified for an extended period to time. 
The committee studied this proposal 
as well, and has recommended an 
amendment to the standards to make 
such an allowance. 

The committee is grateful for all 


The Elder Law 
Section, although 
only seven years old, 
was accorded the 
right to have 
certification by The 
Florida Bar and the 
Florida Supreme 
Court in 1998. 


of the comments and suggestions 
that it has received and asks to keep 
them coming. Be assured that all are 
given careful consideration, and 
when appropriate, changes will be 
made. Notwithstanding, the empha- 
sis will always be the same — fair- 
ness. Fairness to both the practitio- 
ner, and fairness to the public. We are 
forever mindful of the power and 
impact that the board of certification 
status confers on a practitioner. Sen- 
sible changes will be implemented 
whenever possible, but the public 
trust will not be compromised. 

The committee is composed of prac- 
titioners from every diverse field of 
practice. We have had representation 
by both state and federal prosecutors, 
state and federal public defenders, as 
well as private practitioners. We even 
have a sitting appellate court judge 
on the committee. We welcomed two 
new members this year: Jeffery 
Pfister, Tavares, and Joel Remland, 
Orlando. Both bring considerable 
knowledge and expertise to the com- 
mittee, along with new perspectives 
and ideas. 

We still believe that the best way 
to evaluate an applicant is to review 
performance in a realistic case sce- 
nario. We have continued to work on 
the style and format of the exam 
questions. Fact patterns and sce- 
narios are more realistic than ever, 
and more representative of those 
which will be experienced in every- 
day practice. 


It is always disturbing to reject a 
recertification application. These are 
some of the toughest decisions that 
the committee faces. As a reminder, 
please review the recertification re- 
quirements occasionally, and make 
sure that you are going to be in com- 
pliance before the five years are up. 
Check your CLE and make sure you 
will have the required 50 criminal 
hours within the five-year period. 

Having trouble meeting the trial 
requirement (five trials in five years, 
four of them jury trials, three of them 
felony trials)? Contact your local pub- 
lic defender’s office. Offer to take a 
few cases. Talk to your local court 
administrator. Take a pro bono case 
or two. There really shouldn’t be any 
difficulty in meeting this require- 
ment. 

It has been a pleasure serving on 
the committee and working with each 
dedicated member. We again send 
special thanks to Linda Cook, com- 
mittee liaison, whose knowledge and 
enthusiasm know no bounds. 


Martin DEROVANSIAN 
Chair 


Elder 

This is a first! The Elder Law Sec- 
tion, although only seven years old, 
was accorded the right to have a cer- 
tification by The Florida Bar and the 
Florida Supreme Court in 1998. 
Florida Bar President Edward 
Blumberg appointed the certification 
committee which consists of: Russell 
Carlisle, A. Budd Cutler, Richard 
Greatwood, Rebecca Morgan, Emily 
Moore (co-chair), Charles F. 
Robinson, Gary Solkoff, Michael 
Trombley, and Richard Milstein 
(chair). We are ably assisted by our 
Florida Bar liaison, Jenny Leidke, 
who has been invaluable in helping 
us establish our first certification 
examination and administration of 
the first exam. The exam took place 
on May 5, 1998, at the University of 
South Florida in Tampa. 

Since we have never had a certifi- 
cation before, we did have a “grand- 
father” clause (not a joke for the “El- 
der Law Section”) for all those who 
were certified by the National Asso- 
ciation of Elder Law Attorneys, Janu- 
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ary 15, 1998. Although they had to 
apply for certification, those that 
were certified already did not have 
to take the examination, having 
taken it before for NAELA. Thus, we 
had 26 applicants for certification. As 
the proctor, I had a great time! 
(Right!) At the time we go to press, 
the exams will not have been graded, 
so the results are not available; how- 
ever, we are certain that we will have 
a significant number of new certified 
attorneys in the elder law practice 
come the summer of 1998. 

The current committee has 
worked diligently in establishing the 
standards, guidelines, application, 
first exam, and all of the related first 
stages of a program. None of this 
could have been accomplished in the 
time frame established without the 
support of Jenny and other members 
of The Florida Bar staff. We want to 
commend not only the hard work of 
all of the committee members who 
have had to establish the certifica- 
tion for this substantive area, but 
those from the Elder Law Section 
who have assisted in the implemen- 
tation of the certification from the 
beginning. It was the diligence of 
Amelia Pohl, who pushed for certifi- 
cation from the first day of the es- 
tablishment of the Elder Law Sec- 
tion. The process was further enabled 
by our past chairs who continued to 
move it along. But our past chair, 
Phillip Baumann, even after vacat- 
ing his chairmanship, was instru- 
mental in meeting with The Florida 
Bar Certification Committee and oth- 
ers in order to secure our approval. 

We are extremely proud of the fine 
accomplishments of all of these en- 
ergetic people. What a great group! 
Thank you all! We may be Elder Law 
attorneys, but we certainly were 
“babes in the woods” on this project. 


Ricuarp C. MILSTEIN 
Chair 


Health 


Health law is completing its fourth 
year of having achieved certification 
status from the Florida Supreme 
Court. Florida continues to remain 
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the only state having so recognized 
this specialty area. Presently, there 
are 67 certified health law attorneys 
and an additional 13 have applied to 
sit for the 1998 exam when it is ad- 
ministered in May. 

The minimum qualifications to 
seek board certification in health law 
are: a) the applicant must have been 
engaged in the practice of law for a 
period of five years as of the date of 
filing an application; b) the applicant 
must demonstrate that during the 
three years immediately preceding 
the date of application, 40 percent of 
their practice must have been de- 
voted to matters in which health law 
issues were significant factors and in 
which the applicant had substantial 
and direct participation; c) the appli- 
cant must have accumulated accred- 
ited CLE in health law of not less 
than 60 hours; and d) the applicant 
must submit and pass peer review 
scrutiny. 

Each application, once it is deter- 
mined by Bar certification staff to meet 
minimum eligibility requirements, is 
reviewed by the committee and a de- 
termination made as to the applicant’s 
eligibility to sit for the exam. 

The exam is comprised of two parts, 
the first consisting of multiple choice 
questions and the second consisting 
of two mandatory essays and two 
optional essays from among varying 
choices. The certification committee 
is continuously reviewing and updat- 
ing the pertinence of the issues the 


exam seeks to test. This year, in re- 
sponse to critiques of prior year ex- 
ams, the committee is expanding the 
number of optional essays from 
which to choose. 

In addition to determining the eli- 
gibility of the applicants and writing 
and grading the examination, the 
Health Law Certification Committee 
is involved with the Board of Legal 
Specialization and Education in com- 
menting upon changes seeking to 
improve the certification process. The 
committee members intend to be ac- 
tive participants in the upcoming 
BLSE retreat. 

Due to its infancy, the committee 
has not yet had to address the recer- 
tification of certified health attor- 
neys, but has appointed a subcommit- 
tee to begin to prepare the 
recertification application. 

The committee met five times dur- 
ing this Bar year, as well as partici- 
pated in innumerable conference 
calls, in order to strive to improve 
upon the quality of the examination 
administered. My second and final 
year as chair has been facilitated by 
the dedication and hard work of fel- 
low committee members Kirk S. 
Davis, F. Philip Blank, Richard T. 
Jones, Robert P. Macina, Joanne Mar- 
tin, Vice chair Christopher D. Rolle, 
and Maria T. Currier, as well as 
Taressa Langford, our Bar staff spe- 
cialist. 


Lewis W. FISHMAN 
Chair 


Immigration and 
Nationality 

Immigration and nationality law 
was established as an area for Board 
Certification in 1994. The first ex- 
amination was given in March 1995. 
Forty-three lawyers were board cer- 
tified in the first three examinations. 
Seven applicants sat for the fourth 
examination on March 11, 1998, 
which will be graded after the publi- 
cation deadline for this report. Of 
those now certified, 17 are from Mi- 
ami, seven from Tampa, four from 
Orlando, two each from Coral Gables, 
Fort Lauderdale, and Clearwater, and 
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one from Hallandale, Hollywood, 
Gainesville, Lakeland, Lantana, and 
Yalaha. About 40 percent are from 
the central Florida area, and 60 per- 
cent from south Florida. Ten are 
women. 

The 1997-98 committee held its 
first meeting in June 1997. Five new 
members were added this year: Tim 
Murphy, vice chair, Adalsinda 
Lomangino, and Jorge Lopez, of Mi- 
ami, and Daniel Aidif and Prakash 
Khatri of Orlando. Meetings were 
held inAugust, November, December, 
and by teleconference in January, for 
file review, but primarily preparing 
the examination and model answers, 
which are rewritten each year. The 
1998 examination consisted of four 
questions given in two two-and-one- 
half-hour sessions. 

Examinations may include many 
of the major areas of practice, includ- 
ing nonimmigrant and immigrant 
visas, immigration court proceedings 
(removal, deportation, rescission, ex- 
clusion, inspection, and parole), 
bonds, waivers, stays, asylum and 
refugees status, administrative ap- 
peals, employer sanctions, and citi- 
zenship. Ethical implications are of- 
ten factored into questions. 
Continued massive legislative 
changes and regulatory delays com- 
plicated the preparation of the exam. 

Of great importance to this com- 
mittee have been the work of Will- 
iam J. Flynn III of Tampa, who 
chaired the committee through its 
first three years and set high stan- 
dards for intelligence, integrity, and 
fairness, Timothy Spridgeon of 
Tampa, one of the remaining origi- 
nal members of the committee who 
acts as our institutional memory 
with reliability and diligence, David 
Berger of Miami, and Luis Coton of 
Tampa, who have served during the 
past two years, our examination con- 
sultant, Judge Stephen Mander of 
Miami, and to Jenny Liedke, our ex- 
cellent certification specialist. 


JILL CAROLYN WHITE 
Chair 


international 

The Florida Supreme Court re- 
cently approved certification for in- 
ternational lawyers. Our committee 
initially met on March 21, 1998, in 
West Palm Beach and has concen- 
trated on preparing the application 
for certification. We anticipate the 
application being available for distri- 
bution between July 1 andAugust 31, 
1998. 

Certification requires an applicant 
to be: a member in good standing of 
a bar for no less than five years at 
the time of the application; demon- 
strate substantial involvement in the 
practice of international law during 
the three years preceding the appli- 
cation; as well as at least 75 hours of 
CLE for the same period, peer review; 
and obtaining a passing grade on 
examination. 

Because the 75-hour CLE require- 
ment as prerequisite for this next 
year may have been unanticipated, 
we will permit applicants to submit 
their CLE qualifications on or before 
March 1, 1999. In addition to the 
regular course work, lecturing, teach- 
ing, or attending a university course; 
writing; and individual study can 
qualify for CLE credits. 

Applicants will be approved to sit 
for the examination by late fall. The 
International Law Section contem- 
plates preparing a certification re- 
view course in February 1999. The 
examination will be given in March 
1999. 


Those who successfully pass the 
exam will be certified effective July 1, 
1999. Certification is effective for five 
years. At that time, recertification will 
require demonstration of substantial 
involvement, completion of CLE re- 
quirements and peer review. 


Epwarp M. JoFFE 
Chair 


Marital and Family 

The committee has more than ex- 
ceeded the goals established at the 
beginning of the year. 

A large amount of time was de- 
voted to reviewing, editing, and add- 
ing essay questions and short answer 
questions for the 1998 exam. 

This year, the committee voted 
unanimously to require satisfactory 
passage of an ethics/professionalism 
essay as a separate criteria for board 
certification, independent of the over- 
all test scores. That change was 
implemented with the 1998 exam. 

After years of effort, the committee 
adopted revised standards for initial 
certification and recertification. The 
most substantive change requires a 
certain number of trials to be con- 
ducted in Florida, and under Florida 
law jurisprudence. Further, at least 
three of the lawyers for peer review 
must be members of The Florida Bar. 
It is the intent of the amendments to 
reach an appropriate balance between 
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out-of-state members with trial expe- 
rience, and protection of the public by 
ensuring sufficiency in Florida law. 
BLSE has approved the amended stan- 
dards and they are now waiting ap- 
proval by the Board of Governors. This 
project was begun under the chair of 
Elliot Zisser, and continued through 
the leadership of Bob Chambers. A 
special thanks goes to all of the com- 
mittee members over the last four 
years that have been instrumental in 
bringing about these much needed 
changes. 

The committee also concentrated 
on increasing the number of quality 
applicants to sit for the exam. A board 
certified lawyer in each circuit was 
contacted, with the request that that 
lawyer reach out to qualified lawyers 
in his or her circuit to encourage 
qualified candidates to apply. There 
was some increase in interest for the 
1998 exam, but the bigger thrust is 
expected to be felt with the 1999 
exam. 

The committee also arranged to set 
up a board certification desk at the 
large seminar sponsored by the 
American Academy of Matrimonial 
Lawyers in May. The goal is to expose 
the board certification process to a 
large audience and to encourage par- 
ticipation. 

A large amount of committee time 
was spent reviewing new applicants 
and recertification applicants. Be- 
cause of favorable changes in the 
peer review process as authorized by 
BOG and BSLE, the committee was 
allowed to place the appropriate 
weight on this part of the application 
process. Because of increased confi- 
dentiality, the quality of the peer re- 
view has improved. 

The 1998 exam was administered 
in Tampa in March. Eighteen appli- 
cants sat for the exam. Exit inter- 
views indicated the exam was diffi- 
cult but fair and represented a cross 
section of Florida matrimonial law. 

This is a small committee that re- 
quires substantial dedication and ef- 
fort by all members. I want to pub- 
licly thank the wonderful efforts 
contributed by Scott L. Rubin, Vice- 
chair, and committee members Stan 
Cobb, Tom Eineman, David 
Garfinkel, Stann Givens, Rick Nail, 
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and Kathy Ramers. This committee 
could not function without their dedi- 
cated service. 

This committee is very fortunate 
to have the services of Cherie Mor- 
gan, our staff liaison with the certi- 
fication department at The Florida 
Bar. Her tireless efforts are a major 
contributing factor to the success of 
this committee. 


ME LINDA GAMOT 
Chair 


Real Estate 


The scope and function of the Real 
Estate Certification Committee is to 
create, administer, and grade the real 
estate certification examination and 
to determine which applicants are 
eligible to sit for the examination. 

This Bar year, 1997-98, has been 
a very productive year for the com- 
mittee. The committee reviewed and 
approved 112 recertification appli- 
cants and 35 initial applications for 
the 1998 examination. 

Along with reviewing applications, 
the committee worked very hard to 
prepare test specifications that were 
well balanced. Utilizing the test 
specifications, the committee then 
developed the examination, covering 
all subjects on the specifications to 
create an examination that is fair but 
also challenging. All approved appli- 
cants were mailed copies of the test 


specifications as a source of study. 
The committee administered its cer- 
tification examination on May 5, 
1998, and is in the process of grad- 
ing it. The 1997 examination had a 
pass rate of 65 percent; the commit- 
tee believes that this year’s pass rate 
will be as good, if not better. 

The committee prepared a page on 
The Florida Bar’s website, http:/ / 
www.flabarorg, setting out general 
information and guidelines on real 
estate certification. 

Special thanks to all the members 
of the committee for their dedication 
and commitment to the certification 
program. Committee members are 
listed on page 484 of the September 
1997 Florida Bar Journal directory 
and on the Bar’s website. Once again, 
Michelle Lucas served as our Bar 
certification specialist and assisted 
us greatly throughout the year in all 
of our activities. 


G. Ropert ARNOLD 
Chair 


Tax 

The Tax Certification Committee 
continued its work this year toward 
streamlining the certification and 
recertification process, while main- 
taining the high standards for tax 
certification. Out of 42 requests for 
certification applications this year, 
seven attorneys applied for initial 
certification. There were an addi- 
tional 50 attorneys who applied for 
recertification. The committee has re- 
viewed in-depth each of those applica- 
tions, including the peer review state- 
ments which make up a critical 
component of the review. 

One of our most important and time- 
consuming responsibilities is the 
preparation and administration of the 
current year’s tax certification exam. 
This exam is a two-part exam, admin- 
istered every March. This year’s exam 
was given on March 13 in Tampa. The 
first part consisted of two mandatory 
questions: one covering federal indi- 
vidual income taxation and the second 
covering choice of entity. In the second 
part, the examinee can select one ques- 
tion from several elective questions. 
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This year’s electives involved federal 
wealth transfer tax, federal corporate 
tax, and foreign tax. The committee is 
continuously reviewing and updating 
the pertinence of the issues the exam 
seeks to test. 

The committee is also responsible for 
review and approval of continuing le- 
gal education programs and lecture/ 
publication activities for advanced 
CLE credit. Three-fourths of the way 
through our current year, the commit- 
tee has processed over 160 such re- 
quests. 

In addition to its regular tasks of 
advanced CLE review, review and ap- 
proval of certification and recertifica- 
tion applications, and the administra- 
tion of the certification exam, the 
committee has devoted a good deal of 
time this year to issues relating to the 
high standards set for tax certification, 
including the issues of full-time prac- 
tice of law, substantial involvement in 
tax law, and dual-practice profession- 
als. 

Special thanks to all members of the 
committee and our academic liaison, 
Professor Michael Friel of the Univer- 
sity of Florida, for their time and ef- 
forts this year. Committee members 
are listed on page 486 of the Septem- 
ber 1997 Florida Bar-Journal directory. 
The committee would especially like 
to thank our Bar certification specia!- 
ist, Taressa Langford, for her hard 
work and able assistance in guiding us 
through another successful year. 

CaROLyn D. OLIVE 
Chair 


Wills, Trusts 
and Estates 
The Wills, Trusts and Estates Com- 
mittee consists of nine members: 
Trent Kiziah (chair-elect), Alan 
Banspach, Dorothy Breen, Gary 
Leutchman, Charles Nash, Brian 
O’Connell, John Severson, Barry 
Spivey, and myself. Jenny Liedke, cer- 
tification specialist with the Bar, pro- 
vided excellent support throughout 
the term. Louie Adcock served as our 
liaison to the Board of Legal Special- 
ization and Education, and Michael 
P. Stafford as Board of Governors li- 
aison. 
Our most important and time-con- 
suming task is preparation of the 


current year’s certification exam. 
Thirty-four applicants were approved 
to sit for the 1998 exam administered 
in Tampa on May 4, 1998. In addi- 
tion, the committee is responsible for 
grading the exam. Of the candidates 
who took the 1997 exam, 14 passed 
and 21 failed. 

The committee also reviews all ini- 
tial and recertification applications. 
This year two groups (1987 and 1992) 
were due for recertification. In total, 
the committee reviewed 36 initial ap- 
plications and 88 recertification ap- 
plications. 

In addition to the preparation of 
the exam and review of applications, 
the committee also tends to admin- 
istrative issues throughout the year. 
Among those addressed this year was 
issuing certification credit for publi- 
cation lecture outlines, university 
teaching, course attendance, and lec- 
tures. 

As of March 3, 1998, there were 290 
board certified wills, trusts and es- 
tates lawyers. 


L. Howarp PayNE 
Chair 


Workers’ 
Compensation 

The Workers’ Compensation Cer- 
tification Committee has spent the 
last year revamping the certification 
examination to ensure that it fairly 
tests all areas of workers’ compen- 
sation law and practice. This year 
there were 49 applicants for initial 
certification. This is a substantial 
increase over 28 applicants in 1997. 

In addition, the committee has 
been wrestling with changes in our 
certification standards to reflect the 
changing nature of workers’ compen- 
sation practice. One recurring issue 
has been the question of whether re- 
certification standards should be 
changed to allow mediators to be re- 
certified even though they may no 
longer meet the trial standards for 
recertification. 

Our work would have been impos- 
sible without the able support and 
guidance of Michelle Lucas, our Bar 
certification specialist, and Jake 
Schickle, our BLSE liaison. 


MariLyn STRAUSS 
Chair 


TROMBLEY & HANES 
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Trial Lawyers Forum 


Keep It Straight or Pay More Than Your Share: 


Deciphering Fabre and Set-offs in 


Multiple Defendant Cases 


he interplay between ap- 

portionment of fault and 

the set-off analysis in mul- 

tiple tortfeasor litigation 
has grown complicated and increas- 
ingly important in predicting a 
defendant’s share of the verdict (or 
potential verdict in evaluating 
cases). The problem arises when one 
or more defendants settle prior to 
trial and the trial proceeds against 
the remaining defendants. In this 
situation, determining the set-off 
based on apportionment of fault can 
be daunting. 

Making things more difficult, be- 
cause the apportionment and set-off 
issues are easily confused, is the 
bootstrap argument that the set-off 
analysis supersedes an application 
of Fabre v. Marin, 623 So. 2d 1182 
(Fla. 1993). The argument, in es- 
sence, is that because the set-off pro- 
vides for apportionment of fault in 
application, there is no reason for an 
application of Fabre. Thus, if there 
is no set-off (argue the proponents), 
it is because there were different 
“damages” being claimed (the set-off 
analysis); if different “damages” are 
being claimed, then Fabre does not 
apply because the defendants were 
not “joint tortfeasors” (the boot- 
strap). The key to this argument is 
that it applies the set-off analysis to 
determine whether Fabre should 
apply; an argument that is without 
support. Indeed, a careful review of 
the statute and case law indicates 
the contrary: The Fabre and set-off 
analysis are intertwined, but rest 
upon fundamentally differing issues 
whose elements must be carefully 
distinguished and cannot overlap if 
they are to be applied properly. 
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The interaction of 
Fabre and the Wells 
set-off analysis in 
cases where one 
or more defendants 
settle prior 
to trial can 
be confusing. 


This article will begin with a dis- 
cussion of the general application of 
fault and set-off analysis in multiple 
tortfeasor cases. It will then distin- 
guish their respective analyses and 
expose the logical fallacy of the ar- 
gument that the set-off analysis su- 
persedes apportionment of fault. In 
addition, it will provide a clear for- 
mula for determining the set-off once 
entitlement to a set-off and appor- 
tionment is determined. Lastly, a 
chart is provided which synthesizes 
the cases and allows the practitio- 
ner to evaluate quickly whether a 
set-off is likely. 


Liability of 
Multiple Tortfeasors 

In Florida, when defendants act in 
concert, or perform separate and in- 
dependent acts which combine to 
produce a single injury, they are joint 


tortfeasors; each is individually and 
collectively liable for the entire con- 
sequence of their collective acts.! 


Apportionment of Fault 

In general, where there are mul- 
tiple joint tortfeasors, Fabre dictates 
that each tortfeasor’s share of fault, 
regardless of whether they are or can 
be a party, should be determined by 
the jury. In most cases, once that 
share of fault is determined, the de- 
fendants are liable only for their re- 
spective shares of noneconomic dam- 
ages. However, they are jointly and 
severally liable for the economic 
damages, so that the entire amount 
can be collected from any one defen- 
dant. An easy way to remember the 
rule is that public policy favors re- 
imbursement to health care provid- 
ers which is better served if liability 
for the economic damages remains 
joint and several. 
¢ Determination Whether Set-Off Will 
Be Allowed 

Before FS. §768.81 and Fabre, a 
set-off was allowed for the whole of 
the settlement provided the claims 
and damages sought from the 
nonsettling defendants were the 
same as those sought from the set- 
tling defendants.” The key to this 
analysis is determining whether the 
“same damages” were sought. In gen- 
eral, the pre-§768.81 set-off analy- 
sis is currently applied by the courts 
in determining the extent of the set- 
off. 

A set-off typically is allowed only 
where the same “damages” are 
claimed from the multiple defen- 
dants. It is critical to distinguish the 
set-off analysis from one of whether 
Fabre applies. As seen above, Fabre 
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applies in cases involving joint 
tortfeasors. In general, the set-off 
analysis, as seen below, involves an 
analysis of whether the same “dam- 
ages” are being sought from the 
tortfeasors. Cases discussing the 
“same damages” analysis are at 
times difficult to reconcile but a com- 
mon thread emerges: Some courts 
analyze the issue based upon the le- 
gal elements of damage claimed; 
other courts analyze the issue based 
upon the actual physical injuries of 
the claimant. A review of the case law 
indicates that courts look to three 
criteria, any one of which may pro- 
vide the basis for the set-off: 1) 
whether the same legal elements of 
damages were sought; 2) whether the 
same physical injuries were suffered; 
and 3) whether the same claim was 
brought against more than one de- 
fendant. 

For instance, in Safecare Health 
Corp. v. Rimer, 620 So. 2d 161 (Fla. 
1993), the Florida Supreme Court 
addressed the issue of two indepen- 
dent acts of negligence leading to the 
same injury. The plaintiff filed suit 
against a physician for failure to di- 
agnose stomach cancer. The plaintiff 
brought a second count against 
Safecare, “unrelated to [the doctor’s] 
neglect.” The doctor settled the 
plaintiff’s claim in the amount of 
$150,000. Thereafter, the plaintiff 
died and the estate amended the 
complaint to add a count for wrong- 
ful death. 

At a hearing on motions for sum- 
mary judgment, the trial court 
granted a set-off to Safecare for the 
full amount of the previous settle- 
ment. The Florida Supreme Court 
held that there could be no set-off 
because damages sought under the 
wrongful death count were entirely 
different from the damages involved 
in the negligence action against the 
physician. Thus, no set-off was per- 
mitted. In a strong dissent, Justice 
McDonald argued that there should 
have been a set-off because despite 
the independent acts of negligence, 
there was but one injury (unfortu- 
nately, the injury was not described). 

An example of the physical injury 
analysis appears in the case of Gor- 
don v. Rosenberg, 654 So. 2d 643 (Fla. 


4th DCA 1995), which involved two 
dentists charged with negligence. 
One dentist was charged with negli- 
gence resulting in various injuries. 
The second dentist was charged with 
negligence in trying to rectify the 
situation caused by the first dentist. 
The second dentist’s negligence 
caused an aggravation of the injuries 
as well as new injuries. The court 
held that in this case, there should 
be no set-off for the settlement of the 
second dentist because there were 
different damages caused by each 
defendant; notwithstanding the fact 
that some of the injuries were aggra- 
vated — there were additional sepa- 
rate injuries caused by the dentists 
and, therefore, there would be no set- 
off. 

Different professions can be sued 
for the same “damages” for purposes 
of determining a set-off. For instance, 
there is case law that supports an 
argument that a nursing home and 
a physician can be sued for the same 
“damages.” In Cohen v. Richter, 667 
So. 2d 899 (Fla. 4th DCA 1996), a 
physician and a nursing home were 
sued for medical negligence. The 
nursing home settled and after trial, 
the court held that a set-off was ap- 
propriate for the nursing home’s 
settlement. Note that in this case, the 
nursing home and the physician were 
both sued for the same claim: medi- 
cal negligence. 

*Calculating the Set-off (Economic 


Damages) 

Once entitlement to a set-off is 
determined, calculating the set-off is 
the next step. In Wells v. Tallahassee 
Memorial Regional Center, Inc., 659 
So. 2d 249 (Fla. 1995), the Florida 
Supreme Court devised a formula to 
apply the set-off to economic dam- 
ages. The formula initially appears 
difficult to follow but makes sense 
when numbers are used as seen be- 
low. The formula is as follows: 


1) [total verdict — % plaintiff’s comp. 
negligence] — set-off 


2) Determining Set-off: 


As to economic damages, multiply 
the ratio of economic damages/total 
verdict by the settlement amount to 
determine the set-off. In other words, 
the courts will set off from the settle- 
ment the ratio of the verdict which 
applies to economic damages. 

For instance, assume a jury verdict 
of 75/25 negligence for each of two 
co-defendants, no negligence on the 
part of the plaintiff; total verdict of 
$90,000; $32,000 economic and 
$58,000 in noneconomic. Defendant 
1 settled pretrial for $15,000. Deter- 
mining the set-off for Defendant 2 is 
as follows: 

Noneconomic damages: Defendant 2 owes 


its full % share which is 25% of $90,000 
= $22,500. 


Economic damages: ratio of eco- 
nomic(32,000)/total verdict (90,000) = 
35.5%. 35.5% of Defendant 1’s settlement 
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(15,000) = $5,325 which is applied as a 
set-off for economic damages. Subtract- 
ing the set-off (5,325) from total economic 
damages (32,000) gives a net economic 
damage figure of $26,675. 


Total owed by defendant 2: $22,500 (non- 
economic) + $26,675 (economic minus set- 
off) = $49,175. 


ity) and two home health agencies. 
The ACLF settled prior to trial for 
$299,900. The second home health 
agency also settled with the plaintiff 
for $30,000. The plaintiff went to trial 
against Olsten as the sole remaining 
defendant. The jury returned a ver- 
dict for $329,218.18 (economic of 
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Are there joint tortfeasors? (e.g., does Fabre apply?) 


No 


Yes 
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Same damages 
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No set-off 
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So, even though Defendant 2 was 
only 25 percent liable, in reality it 
paid about 55 percent of the total 
verdict. An important distinction is 
that the set-off is only applied to eco- 
nomic damages. The idea behind the 
legislation, again, is to encourage 
payment in full, where possible, to 
health care providers. With this for- 
mula, the legislature has allowed for 
a set-off that ensures 1) that the 
health care providers are paid and 
2) that the plaintiff is not made to 
pay economic costs in an amount 
more than its proportionate share as 
determined by the verdict. Further- 
more, if there is a monetary windfall, 
it will always benefit the plaintiff, 
who in many cases will receive more 
than the jury assessed as the case’s 
entire value. 


The Bootstrap and 
Trap for the Unweary 

In Lauth v. Olsten Home 
Healthcare, 678 So. 2d 447 (Fla. 2d 
DCA 1996), the plaintiff sued an 
ACLF (adult congregate living facil- 
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$309,219.18; noneconomic of 
$20,000). The trial court set off the 
full settlement amounts from the 
verdict. (While not in the opinion, 
note that the jury found that the 
plaintiff’s comparative negligence 
was greater than the defendant’s 
and, as such, there was no joint and 
several liability for the economic 
damages, this apparently is why the 
trial court granted a set-off for the 
entire amount rather than by the 
Wells ratio formula, see F. S. §768.71). 

Plaintiff appealed and argued that 
under the set-off analysis, no set-off 
should have been granted because dif- 
ferent damages were sought from the 
settling tortfeasors. Plaintiff argued 
that the suit against the ACLF was for 
negligent failure to transfer, whereas 
its suit against the two home health 
agencies was for negligent health care; 
the legal elements of damages from 
each being different. The Second Dis- 
trict agreed and reversed the set-off as 
to the ACLF but upheld the set-off as 
to the first home health agency (same 
“claim” sought). 


Some argue that Lauth supersedes 
application of Fabre. Simply stated, if 
there is a set-off, there is no reason to 
apply Fabre. However, the argument is 
a bootstrap to do away with apportion- 
ment of fault by applying a set-off 
analysis; an argument which is easily 
confused but is flawed. If, as in Lauth, 
there can be no set-off, then what is 
the purpose of Fabre since you get rid 
of what Fabre entitles you?The answer 
is simple but is easy to overlook: ap- 
portionment of noneconomicdamages. 
Lauth deals with the set-off of eco- 
nomicdamages. There is no support for 
the argument that because Lauth de- 
nied one set-off (which only affects eco- 
nomic damages), Fabre does not apply 
and, therefore, apportionment for non- 
economic damages also disappears. 

Rather, the analysis in Lauth was 
applied correctly and dealt with the 
limited analysis of set-offs. Indeed, 
in looking at the final judgment en- 
tered by the trial court, there was 
still an apportionment of noneco- 
nomic damages. This is critical be- 
cause if the proponents of the argu- 
ment that Lauth supersedes Fabre 
are correct, then certainly the trial 
court would have applied the remand 
accordingly; however, it did not. 

The interaction of Fabre and the 
Wells set-off analysis in cases in 
which one or more defendants settle 
prior to trial can be confusing. How- 
ever, recognizing that the two are in- 
tertwined, yet independent, reveals 
that the analyses make sense and, 
when properly applied, fairly ensure 
that each defendant pays its proper 
share of damages. O 


1 University of Miami v. All-Pro Athletic 
Surfaces, 619 So. 2d 1034 (Fla. 3d D.C.A. 
1993). 

2 See Scheib v. Florida Sanitarium and 
BenevolentAssoc., 759 F.2d 859 (11th Cir. 
1985). 
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ection 501(c)(3) organiza- 
tions face ever increasing 
scrutiny from the govern- 
ment when entering into 
transactions with private individu- 
als and entities. There have been 
three significant changes in the law 
which substantially affect how these 
types of transactions may be struc- 
tured. First, the Tax Court has ruled 
in United Cancer Council, Inc. v. 
Commissioner, 109 T.C. No. 17 (1997), 
that the use of a professional 
fundraiser merited revocation of 
United Cancer Council’s tax-exempt 
status. Second, in a ruling that 
should have implications beyond the 
health care arena, the Service issued 
Revenue Ruling 98-15! which changes 
the Service’s position with regard to 
transactions in which tax-exempt hos- 
pitals contribute their entire 
facility(ies) to joint ventures with for- 
profit partners. Finally, on July 30, 
1996, Congress enacted “intermediate 
sanctions” legislation which became 
effective September 13, 1995, and pe- 
nalizes individuals who benefit from 
private inurement violations. This ar- 
ticle analyzes each of these develop- 
ments and explains how they impact 
501(c)(3) organizations.” 


Private Inurement — 
Definition of “Insider” 

A recent Tax Court case has ex- 
panded the types of situations in 
which a tax-exempt organization 
may lose its exemption. In United 
Cancer Council, the Tax Court 
agreed with the IRS that an “insider” 
is anyone who has the opportunity 
to influence or manipulate an 
organization’s activities for the ben- 
efit of a private party. As a result of 
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Recent Developments Affecting 
501(c)(3) Organizations 


by James Andrew Hagan and T. Kevin Taylor 


Three recent changes 
impose greater 
scrutiny on tax-exempt 
organizations. Without 
precise guidelines, the 
changes delineate 
certain parameters 
within which 501(c)(3) 
organizations should 
be able to operate. 


this decision, tax-exempt organiza- 
tions may risk their exempt status 
when they transfer control of rev- 
enue-generating operations to an 
independent third party. In order to 
understand the significance of 
whether someone is an insider, a 
brief discussion of private inurement 
is necessary. 

Section 501(c)(3) of the Internal 
Revenue Code’ provides that in or- 
der for an organization to qualify as 
a tax-exempt charity, no part of its 
net earnings or assets may inure to 
the benefit of any private share- 
holder or individual. This is the ba- 
sis of the so-called private inurement 
doctrine. Any private inurement, re- 
gardless of the amount of benefit 
conferred, results in revocation of an 
organization’s exempt status.‘ 
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There are two critical elements of 
private inurement: 1)“inurement” of 
earnings or assets which 2) benefit 
a “private shareholder or individual.” 
Whether “inurement” of earnings or 
assets occurs is a broad question of 
fact. The issue usually arises when 
the organization’s financial re- 
sources are transferred to an indi- 
vidual solely as a result of the 
individual’s relationship with the 
organization and without regard to 
accomplishing exempt purposes.°® 

“Private shareholders or individu- 
als” are often referred to as “insid- 
ers.” The Treasury Regulations de- 
fine insiders as persons who have a 
“personal and private interest” in the 
tax-exempt organization.® Founders 
or controlling members of an exempt 
organization (i.e., officers or direc- 
tors) are generally viewed as insid- 
ers because they have the potential 
to benefit from an organization’s re- 
ceipts and assets. In addition to in- 
dividuals such as officers and direc- 
tors, the Service has held that the 
term “insiders” also includes anyone 
able to exert influence on the orga- 
nization to engage in a private in- 
urement transaction. 

The IRS historically has not inter- 
preted the term insiders to include 
independent third parties.’ However, 
in United Cancer Council, which was 
decided on December 2, 1997, the 
Tax Court expanded the definition 
of insiders when it revoked the 
501(c)(3) status of United Cancer 
Council, Inc. (UCC). In that ruling 
the Tax Court held that a third party, 
a contingent-fee advertising com- 
pany, was an insider for purposes of 
the private inurement doctrine.® 

From its inception in 1963 until 


4 


1984, UCC was primarily funded by 
membership dues. Due to financial 
hardship in 1984, UCC entered into a 
five-year fund-raising contract with 
Watson & Huey Co., a professional 
fund-raiser (W&H). During the con- 
tract period, UCC received a total of 
about $2.25 million in net fund rais- 
ing revenue. Over the same period, 
W&H received in excess of $4 million 
in fees directly from UCC and another 
$4 million indirectly through a division 
of W&H for use of mailing lists. 

The IRS revoked UCC’s exempt 
status in 1990, asserting that the 
organization’s net earnings inured to 
the benefit of a private shareholder 
or individual, W&H. UCC contested 
the revocation by filing a petition 
with the Tax Court claiming there 
was no private inurement because 
W&H was not an insider. In support 
of its claim, UCC argued that W&H 
was not an officer or director of UCC, 
and, by virtue of the fact that W&H 
was an independent third party, 
W&H had no direct control over 
UCC’s operations. 

Although the Tax Court acknowl- 
edged that W&H was not a director 
or officer of UCC and had no “formal 
voice in the selection of any director 
or officer,” it nevertheless rejected 
UCC’s claim that the private inure- 
ment doctrine could not apply to an 
independent third party. The Court 
pointed out that W&H had exclusive 
control over UCC’s fund-raising ac- 
tivities, had substantial control over 
UCC’s finances, and received exces- 
sive and unreasonable compensation 
from UCC. 

By broadening the definition of an 
insider, United Cancer Council sig- 
nals an expansion of the private in- 
urement doctrine. Pursuant to this 
holding, if a 501(c)(3) organization 
enters into an arrangement with an 
independent third party, the organi- 
zation must determine whether the 
arrangement cedes control of integral 
parts of the organization’s activities. 
If so, the exempt organization risks 
its tax exemption if the third party 
receives any impermissible benefit.° 


Hospital Joint Ventures 
In addition to the Tax Court’s hold- 
ing in United Cancer Council, the IRS 
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By broadening the 
definition of an 
insider, United 
Cancer Council 

signals an expansion 
of the private 
inurement doctrine. 


has issued guidance on joint venture 
arrangements between not-for-profit 
and for-profit parties. In Revenue 
Ruling 98-15, the Service considered 
two different factual scenarios in 
which an exempt organization 
formed a limited liability company 
with a private entity. Although this 
ruling involves exempt health care 
organizations, it has implications for 
other 501(c)(3) organizations engag- 
ing in joint ventures. 

The ruling considers two con- 
trasting factual scenarios, designated 
“Situation 1” and “Situation 2.” In 
both situations, the exempt organi- 
zation contributed a “whole” hospi- 
tal to the venture and the for-profit 
corporation contributed working 
capital. Ownership in the venture 
was divided in proportion to the 
value of the respective contributions. 
Despite these basic similarities, the 
Service concluded that the exempt 
organization in Situation 1 main- 
tained its exempt status while the 
organization in Situation 2 lost its 
exempt status. Therefore, the impact 
of the ruling is imbedded in the fac- 
tual distinctions between the two 
scenarios. 

The Service focused on control of 
the venture’s governing board as the 
first distinguishing factor. In both 
situations, certain enumerated deci- 
sions, including the selection of key 
executives, approval of material con- 
tracts, and changes in the types of 
hospital services provided, were re- 


served for the vote of a majority of 
the governing board. In Situation 1, 
the board consisted of five members, 
three of whom were appointed by the 
exempt organization out of a pool of 
“community leaders.” The for-profit 
entity had authority to appoint the 
remaining two board members. Thus, 
the exempt organization in Situation 
1 maintained control of the board 
after the joint venture was formed. 

In Situation 2, however, the ven- 
ture was governed by a six-member 
board, with each venturer appoint- 
ing three board members. Further, 
the exempt organization in Situation 
2 appointed two former employees of 
the for-profit corporation to serve as 
the CEO and CFO of the venture. The 
Service believed that the exempt 
organization’s control over the 
venture’s board in Situation 2 was 
diluted because: 1) it could not ini- 
tiate programs without the agree- 
ment of at least one for-profit board 
member; and 2) the venture’s offic- 
ers (who were closely aligned with 
the for-profit venturer) were the 
board’s primary source of informa- 
tion in evaluating key decisions. 

The second factor considered by 
the Service was the priority of the 
charitable purpose in the organiza- 
tional documents of each of the ven- 
tures. The documents in Situation 1 
required the hospital be operated for 
the charitable purpose of“promoting 
health for a broad cross section of the 
community.” They also provided that 
the governing board’s duty to imple- 
ment this purpose superseded any 
fiduciary duty to operate the hospi- 
tal for the financial benefit of its joint 
venture owners. 

In contrast, the organizational 
documents in Situation 2 contained 
no special provisions concerning 
operations for charitable purposes. 
The venture’s organizational docu- 
ments lacked an explicit directive to 
operate the hospital for any chari- 
table purpose and this influenced the 
Service to hold that the exempt 
organization’s participation in the 
venture failed to further a charitable 
purpose. Because the exempt orga- 
nization devoted all of its assets to 
the venture, it, therefore, could not 
establish that it qualified as a 
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§501(c)(3) charity. 

The third and final factor the Ser- 
vice analyzed was the day-to-day 
management of the hospital. In Situ- 
ation 1, the hospital had a five-year 
management contract with an inde- 
pendent management company that 
was unrelated to either venturer. 
This management agreement was 
terminable by the governing board 
for cause. In Situation 2, a subsid- 
iary of the for-profit entity provided 
day-to-day management under a five- 
year management contract which 
was renewable in the sole discretion 
of the subsidiary. 

The Service held that the exempt 
organization in Situation 1 main- 
tained its exempt status while the 
exempt organization in Situation 2 
lost its exempt status due to the fol- 
lowing: 

1) The lack of control of the board 
by the exempt organization, 

2) The lack of a binding obligation 
to further charitable purposes, and 

3) The fact that the day-to-day 
management may not be under the 
board’s direct supervision. 

The impact of this ruling is signifi- 
cant in that it delineates three fac- 
tors which must be considered when- 
ever exempt organizations 
participate in joint ventures with for- 
profit parties. It does not, however, 
discuss the relative importance of 
each of these factors. The absence of 
any one factor may or may not be 
conclusive on the issue of tax exemp- 
tion. Therefore, the ruling leaves sig- 
nificant grey areas of interpreta- 
tion.'° Failure to comply with all 
three factors, however, should result 
in revocation of an organization’s 
exempt status. 

Although Rev. Rul. 98-15 only ad- 
dresses whole hospital joint ventures, 
there is nothing in the ruling restrict- 
ing the application of its general 
principles to the health care arena. 
Therefore, exempt organizations 
which participate in joint ventures 
with for-profit parties would be well 
advised to maintain ultimate control 
of the governing board, adopt a bind- 
ing policy to further charitable pur- 
poses, and retain direct supervision 
over the day-to-day management of 
the venture. 


Intermediate Sanctions 

Individuals, as well as exempt or- 
ganizations, may now be penalized 
for engaging in private inurement 
transactions. In addition to the loss 
of exempt status for organizations 
that engage in private inurement, 
“intermediate sanctions” legislation 
enacted by the 1996 Taxpayer Bill of 
Rights 2 imposes excise taxes on in- 
dividuals receiving private inure- 
ment. 

Intermediate sanctions are im- 
posed on “excess benefit transac- 
tions.”"! An excess benefit transaction 
is any transaction in which the value 
of the consideration given by an ex- 
empt organization exceeds the value 
of the consideration received by it.'” 
The statute permits the Treasury to 
expand the definition to include other 
types of private inurement transac- 
tions.'* Presumably, this is targeted 
at transactions that constitute inure- 
ment per se — for example, transac- 
tions in which the benefit conferred 
is “reasonable” but nevertheless in- 
volves the transfer of an 
organization’s net earnings. 

When an excess benefit transac- 
tion occurs, intermediate sanctions 
are imposed in the form of two ex- 
cise taxes. The first excise tax is im- 
posed upon “disqualified persons.”"* 
Generally, disqualified persons are 
defined as individuals who receive an 
excess benefit and are in a position 
to exercise substantial influence over 
the affairs of the exempt organiza- 
tion. The initial tax imposed upon 
a disqualified person is equal to 25 
percent of the excess benefit.'® If the 
disqualified person does not correct 
the transaction by returning the ex- 
cess benefit and paying the 25 per- 
cent tax before the IRS assesses a tax 
or sends a notice of deficiency, the 
disqualified person will become sub- 
ject to an additional tax of 200 per- 
cent of the excess benefit.'” 

The second type of excise tax is 
imposed upon “organization manag- 
ers” equal to 10 percent of the excess 
benefit.'* Organizational managers 
are defined as officers, directors, 
trustees, or similar persons who ap- 
prove or otherwise participate in the 
transaction.’® Unlike the tax on dis- 
qualified persons, no additional tax 


is levied upon an organizational 
manager for failure to correct the 
transaction. Further, the total tax 
imposed on all organizational man- 
agers cannot exceed $10,000.” 

The House Ways and Means Com- 
mittee report on the legislation out- 
lines three procedural steps that ex- 
empt organizations may take to 
significantly reduce their exposure to 
these excise taxes.”! If these proce- 
dural standards are observed, there 
is a rebuttable presumption that any 
benefit conferred is reasonable.”? The 
first requirement is that the trans- 
action must be approved by a board 
or committee that is composed en- 
tirely of individuals unrelated to and 
not subject to the control of any dis- 
qualified person involved in the 
transaction. Second, the board must 
have reasonable support for its deci- 
sion, in the nature of compensation 
surveys, competing offers, expert 
opinion, etc. Finally, the board must 
document its decision-making pro- 
cess, including the factual basis for 
its decision. 
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If the presumption of reasonable- 
ness applies to a transaction, it is 
unlikely that organization managers 
will be subject to intermediate sanc- 
tions. The statute provides that or- 
ganization managers will not be held 
responsible if their participation is 
not willful and was due to reasonable 
cause.”> However, there is no such 
“good faith” defense with respect to 
disqualified persons. Therefore, the 
IRS could impose excise taxes on a 
disqualified person, for example, by 
ruling that the organization failed to 
reasonably support its decision with 
accurate data.” 

The IRS is instructed to issue regu- 
lations which would clarify the ap- 
plication of the presumption of rea- 
sonableness.” In the meantime, 
organizatioens should implement the 
procedures outlined in the House 
Committee report to ensure that they 
qualify for the presumption in future 
transactions. Exempt organizations 
should also review all prior transac- 
tions occurring after September 13, 
1995, to see if any corrective action 
is necessary. 


Conclusion 

With regard to maintaining tax- 
exempt status when entering into 
any transaction with private parties, 
501(c)(3) organizations should avoid 
ceding control over operations, to the 
extent possible. In particular, after 
Rev. Rul. 98-15 these organizations 
should: 1) retain control of the gov- 
erning board; 2) establish a clear di- 
rective to perform charitable activi- 
ties; 3) maintain ultimate discretion 
over day-to-day management. Addi- 
tionally, United Cancer Council indi- 
cates that 501(c)(3) organizations 
should reserve supervision and con- 
trol over the organization’s revenue- 
generating functions. 

With regard to avoiding the impo- 
sition of intermediate sanctions, ex- 
empt organizations should imple- 
ment procedural guidelines which 
comply with those described in the 
House report. If these guidelines are 
followed, organizational managers 
should be able to avoid substantially 
all personal liability for intermedi- 
ate sanctions. Disqualified persons 
may also avoid personal liability, al- 
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though the final determination of 
whether these sanctions apply is a 
question of fact. 

The government’s increased scru- 
tiny of 501(c)(3) organizations ap- 
plies to both the organizations and 
the individuals who influence them. 
Rev. Rul. 98-15 and United Cancer 
Council seek to restrict the ability of 
501(c)(3) organizations to enter into 
transactions which may benefit pri- 
vate parties. The intermediate sanc- 
tions legislation permits the govern- 
ment to penalize the parties 
benefitting from these transactions. 
Although these developments lack 
precise guidelines, they nevertheless 
present certain parameters within 
which 501(c)(3) organizations should 
be able to operate in furtherance of 
their charitable objectives. O 


1 1998-12 I.R.B. 6. 

2 Some of these developments impact 
tax-exempt organizations other than 
501(c)(3) organizations. 

3 All section references are to the In- 
ternal Revenue Code of 1986, as 
amended, unless otherwise indicated. 

4 T.R.C. §501(c)(3). 

5 Gen. Couns. Mem. 38,459 (July 31, 
1980). 

6 Treas. Reg. §1.501(a)-1(c) (1982). 

7 But cf Gen. Couns. Mem. 39,670 (Oc- 
tober 14, 1987). 

8 Although the Tax Court considered both 
elements of the private inurement doctrine, 
the most important aspect of the opinion 
was its focus on the definition of an insider. 
Therefore, this article will not discuss the 
“jnurement” portion of the case. 

° Prior to this case, when entering into 
third party arrangements, 501(c)(3) orga- 
nizations only had to consider whether 
the arrangement constituted more than 
an insubstantial private benefit to the 
third party. Now that there is authority 
which applies the private inurement doc- 
trine to independent third party con- 
tracts, any private benefit (regardless of 
how insubstantial) could result in the loss 
of exempt status. 

10 Rev. Rul. 98-15 comes in the wake of a 
1997 ruling by the IRS revoking the tax 
exemption of Redlands Surgical Services. 
In revoking the tax exemption, the Service 
departed somewhat from its earlier rulings 
permitting whole hospital joint ventures 
where the exempt organization relin- 
quished control over the joint venture op- 
erations. The Redlands matter is currently 
before the Tax Court. A decision by the 
Tax Court on this issue may solidify the 
position of the IRS in Rev. Rul. 98-15 or 
may severely limit its application. 

1 §4958(a). 

2 L.R.C. §4958(c)(1). 


13 T.R.C. §4958(c)(2). 

14 T.R.C. §4958(a)(1). 

18 T.R.C. §4958(a)(1). The report of the 
House Ways and Means Committee on 
this legislation provides some helpful 
guidance with the definition of disquali- 
fied persons, indicating that the officers 
and directors of an organization (and per- 
sons holding similar positions) typically, 
although not invariably, will be found to 
possess such influence. H. Rep. 104-506, 
104th Cong. 2d Sess. (1996). 

16 T.R.C. §4958(a)(1). 

17 T.R.C. §4958(b). 

18 T.R.C. §4958(a)(2). 

19 T.R.C. §4958(a)(2). An organizational 
manager does not have to receive an ex- 
cess benefit in order to become subject to 
the excise tax. Rather, the organizational 
manager may be subject to the tax sim- 
ply by approving of or participating in the 
transaction. 

20 T.R.C. §4958(d)(2). 

21H. Rep. 104-506 at 57. 

22 The House report states the “intent” 
of the committee that “the parties to a 
transaction are entitled to rely on a re- 
buttable presumption of reasonableness 
with respect to a compensation arrange- 
ment with a disqualified person.” H. Rep. 
104-506 at 56-57. 

T.R.C. §4958(a)(2). 

24H. Rep. 104-506 at 57. 

25 Id. at 57. 
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Constructive Trusts and the Construction Loan 


n the whitewater world of com- 

mercial lending, commercial 

construction loans can be the 

equivalent of class IV rapids. 
Because a construction project may 
involve many parties, progress pay- 
ments may pass through several 
hands before reaching the entity 
that performed the work. If a gen- 
eral contractor or subcontractor files 
for bankruptcy while such funds are 
in transit, the funds may become 
part of the bankruptcy estate.’ If, 
however, payment does reach the in- 
tended payee, but the party through 
which the funds passed files for 
bankruptcy protection within 90 
days, the payment may be subject to 
disgorgement as a preferential 
transfer.” 

An owner’s lender has at least 
three reasons for concern if either of 
the above events occur. First, the 
lender wants to have the proceeds 
of a construction loan applied to ac- 
tual construction costs to ensure that 
the lender receives its bargained-for 
collateral. If loan proceeds are not 
applied to the project, the loan to 
value ratio of the project will de- 
crease. Second, there is a risk that 
the owner will have to pay twice for 
the same service: once if the bank- 
rupt party applies the funds for an- 
other purpose, and a second time to 
the entity whose invoice still has not 
been satisfied. This hurts the lender 
by weakening the borrower’s finan- 
cial position and increasing the pos- 
sibility of default. Third, if progress 
payments do not reach the intended 
party, that entity will likely file a lien 
on the project. Although the mort- 
gage is usually superior to the lien, 
if the borrower does not pay the 
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lienor or bond off the lien, the lender 
may have to foreclose the mortgage 
to extinguish the lien. Therefore, 
lenders should be aware of a weapon 
available to these otherwise unse- 
cured creditors called the construc- 
tive trust remedy which may keep 
these payments out of a bankruptcy 
estate. 


Elements of a Constructive 
Trust and How They Occur 
Constructive trusts are estab- 
lished to prevent unjust enrichment 
of one party at the expense of an- 
other. Typically clear and convincing 
evidence of some variation of the fol- 
lowing elements is needed to find a 
constructive trust: 1) a promise, ex- 
press or implied; 2) a transfer of 
property and reliance thereon; 3) a 
confidential relationship; and 4) un- 


just enrichment. Even though the 
property at issue was acquired with- 
out fraud, a constructive trust is 
employed when “it is against equity 
that it should be retained by him 
who holds it.”* 

There are three ways a construc- 
tive trust may occur in a bankruptcy 
setting. First, money may be paid or 
property transferred by mistake to 
the debtor. Second, a constructive 
trust may occur through wrongdoing, 
e.g., the debtor converts money or 
property belonging to another. Third, 
a statute may create a trust in favor 
of certain creditors.® Many states 
require general contractors who col- 
lect funds from an owner or lender 
to use those funds to pay subcontrac- 
tors or vendors. The failure to do so 
can create a constructive trust. 


Constructive Trusts 
in Bankruptcy 

Constructive trusts, for all their 
advantages in righting cases of un- 
just enrichment, are not looked upon 
favorably by many bankruptcy 
courts. There are two reasons for this 
negative judicial view. First, a ma- 
jor underlying policy of the Bank- 
ruptcy Code is the even distribution 
of assets to creditors of the same 
class. A debtor or trustee who pre- 
vails over a constructive trust claim- 
ant will place recovered funds in the 
bankruptcy estate for pro rata dis- 
tribution. In other words, if $50,000 
is available for distribution to unse- 
cured creditors with claims totaling 
$250,000, each unsecured creditor is 
entitled to 20 percent of the amount 
of his or her allowed claim. However, 
the imposition of a constructive trust 
drastically alters this formula. If a 
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bankruptcy court rules that a portion 
of the funds are held by the debtor 
in a constructive trust for one credi- 
tor, the creditor receives payment of 
his or her entire claim, and the re- 
maining creditors are left with a 
smaller sum to divide. Although con- 
structive trusts are not mentioned in 
the Bankruptcy Code, trust property 
is not considered to be part of the 
bankruptcy estate and, therefore, not 
subject to distribution to creditors of 
the estate. Due to this devastating 
effect a constructive trust may have 
on distribution to unsecured credi- 
tors, courts often are reluctant to 
impose these trusts on debtors.*® 

Second, conflicting Bankruptcy 
Code provisions arise in constructive 
trust cases. A bankruptcy trustee or 
a Ch. 11 debtor-in-possession has the 
same powers as a hypothetical per- 
fected lien creditor.’ This status per- 
mits the avoidance of interests in 
property of the debtor that are not 
perfected as of the filing of the bank- 
ruptcy petition and allows the bring- 
ing of that property into the estate. 
The establishment of a constructive 
trust, however, allows an unsecured 
creditor to recover property that oth- 
erwise would be recoverable by the 
debtor for even distribution to credi- 
tors. As a result, a minority of bank- 
ruptcy courts have held that a con- 
structive trust cannot exist if a 
prebankruptcy judicial determina- 
tion of a constructive trust has not 
been made.® Nevertheless, substan- 
tial case law imposing constructive 
trusts in construction bankruptcy 
cases still exists. 


What a Lender Must Know 

There are four ways that lenders 
may avoid the adverse effects of con- 
structive trust claims. First, lenders 
may insist on the use of joint checks, 
i.e., a check made payable to and re- 
quiring dual endorsement by both 
the general contractor and the sub- 
contractor. 

Lenders typically fund a construc- 
tion loan by placing the proceeds into 
a special account which may only be 
drawn on by the borrower for con- 
struction purposes. Application of 
funds for other purposes constitutes 
a default. The borrower then writes 


a check to the general contractor once 
lien waivers are received from sub- 
contractors. Under a joint check sce- 
nario, the borrower will issue a check 
paid to the order of the general con- 
tractor and the subcontractor. Al- 
though a general contractor may 
refuse work on these terms, courts 
generally have held that the use of 
joint checks as a method of“earmark- 
ing” specific funds for particular en- 
tities excludes those funds from a 
bankruptcy estate.? Moreover, some 
consideration must exist for the joint 
check arrangement. The affirmative 
negotiation and addition of a clause 
providing for joint checks in the 
prime contract between the owner 
and the general contractor and the 
subcontracts have been held to sup- 
ply the consideration necessary to 
insulate proceeds of joint checks from 
the bankruptcy estate.'° 

However, the borrower who issues 
joint checks must be aware of the 
potential risk that it will be deemed 
to have privity of contract with the 
subcontractor named on the joint 
check. The impact of a finding of a 
contractual relationship is twofold: 1) 
the subcontractor may sue the owner 
personally for breach of contract, in- 
stead of merely filing a lien on the 
property; and 2) the statutes of limi- 
tation for breach of contract actions 
are typically much longer than the 
limitations period for foreclosing a 
lien on real property. Since both of 
these consequences can cause finan- 
cial damage to the borrower, thereby 
increasing the risk of default, the 
lender should assess these benefits 
and risks when financing a construc- 
tion project. 

Second, a careful examination of 
state lien law can be made to deter- 
mine what duties the law places on 
general contractors vis-a-vis pay- 
ments on construction contracts and 
whether those duties provide a basis 
for an argument that a constructive 
trust has been established in favor 
of a subcontractor.'! Some states have 
statutes which explicitly state that 
such funds are held in trust for sub- 
contractors. In these jurisdictions, 
constructive trusts in favor of subcon- 
tractors are most easily established. 
In other states, like Florida, accep- 
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tance by a general contractor of con- 
struction funds for a project triggers 
an obligation for the contractor to pay 
for labor, services, or materials, but 
the statute does not explicitly state 
that a trust is established. In these 
jurisdictions, an argument may still 
be made that a constructive trust 
should be imposed despite a lack of 
explicit language establishing a trust 
due to the existence of a legislative 
mandate that contractors pay sub- 
contractors with received construc- 
tion funds.” 

Third, the lender can reinforce the 
statutory obligations of a contractor 
by adding a provision to the loan 
agreement with the borrower that all 
monies received by the borrower will 
be held in trust for the benefit of sub- 
contractors. A trust provision provid- 
ing for payments to subcontractors 
bolsters a constructive trust argu- 
ment, but may increase the risk of a 
lender liability suit if the lender ex- 
erts too much control over the 
borrower’s day-to-day operations. The 
potential benefits of adding this pro- 
vision must be considered in light of 
the entire lender-borrower relation- 
ship on a case-by-case basis. 

Fourth, the lender may ensure that 
the prime contract between the 
owner and the general contractor cre- 
ates an independent obligation by 
the general contractor to the owner 
ensuring subcontractors and vendors 
are paid. In one case, a general con- 
tractor paid a vendor $61,756.14 di- 
rectly rather than through a subcon- 
tractor who had hired the vendor. The 
subcontractor subsequently filed 
bankruptcy, and the bankruptcy es- 
tate sought payment from the gen- 
eral contractor of the $61,756.14 on 
the grounds that the general contrac- 
tor owed that money to the subcon- 
tractor with whom it had contracted, 
and not the materialman. The prime 
contract between the owner and the 
general contractor required the gen- 
eral contractor to “provide and pay 
for all labor, materials. . .and other 
facilities and services necessary for 
the proper execution and completion 
of the [w]ork.” Therefore, the court 
held that the independent obligation 
to the owner meant that the payment 
was not_ property of the 
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subcontractor’s bankruptcy estate.® 
Had a separate obligation not been 
present under the above facts, the 
general contractor would have been 
forced to pay twice for the same debt. 

Fifth, the lender might consider 
requiring the general contractor to 
execute the loan agreement between 
the lender and borrower. In this situ- 
ation, the lender may seek the gen- 
eral contractor’s: 1) agreement to 
hold all funds from the borrower in 
trust for subcontractors and vendors 
until disbursement; 2) acknowledg- 
ment that doing so is part of the con- 
sideration for both the loan agree- 
ment and the _ construction 
agreement; and 3) understanding 
that the contractor has no rights 
against the lender for undisbursed 
construction funds. The general 
contractor’s schedule and values for 
different stages of the project may be 
attached to the loan agreement and 
acknowledged by the general contrac- 
tor. 

Having the general contractor sign 
the loan agreement may be the best 
option for several reasons. First, the 
lender has the most control over re- 
ducing the risk of default when the 
loan agreement is drafted. Second, a 
provision in which the general con- 
tractor acknowledges his or her duty 
to pay subcontractors and material- 
men but also agrees that the general 
contractor has no direct rights 
against the lender may place certain 
payments beyond the reach of the 
bankruptcy estate while still pre- 
venting later arguments by the gen- 
eral contractor that privity of con- 
tract has been created with the 
lender. Third, making these demands 
will discourage marginally solvent 
contractors who might be misapply- 
ing funds from undertaking a project. 
Fourth, these conditions should re- 
inforce the lender and borrower re- 
lationship, since the inclusion of 
these terms demonstrates a commit- 
ment by the lender to decreasing the 
risk of loss to both parties. 


Conclusion 

The lender must become familiar 
with the prime contract and subcon- 
tracts relevant to a construction 
project as well as applicable state 


lien law to determine whether a con- 
structive trust argument is available 
to subcontractors. The prime con- 
tract, depending on the circum- 
stances of the loan, may include pro- 
visions for the use of joint checks to 
pay subcontractors and a statement 
that funds delivered to the owner are 
held in trust for subcontractors. The 
lender may also consider a loan 
agreement which requires the bor- 
rower to hold funds in trust for sub- 
contractors. The prime contract may 
also contain language which requires 
the general contractor to deliver the 
project to the owner free of liens and 
to pay for all services and materials, 
but affirmatively disavows any rights 
against the lender. Another option is 
to require that the general contrac- 
tor execute the loan agreement on the 
understanding that the contractor 
will hold all funds in trust for sub- 
contractors, that agreeing to do so is 
consideration for both the loan agree- 
ment and the construction agree- 
ment, and that the contractor has no 
rights against the lender for undis- 
bursed loan proceeds. By taking 
these precautions, a lender can re- 
duce a borrower’s risk of default re- 
sulting from misapplied payments 
and help avoid the imposition of a 
constructive trust against construc- 
tion loan funds. O 
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Labor and Employment Law 


ongress enacted the Preg- 
nancy Discrimination Act 
(PDA)! in 1978 to add 
pregnancy as a protected 
status under Title VII of the Civil 
Rights Act of 1964.2 The PDA re- 
quires equal treatment with respect 
to terms, conditions, and privileges 
of employment, including leaves of 
absence and benefits. The PDA does 
not require preferential treatment.* 

The more recent enactment of the 
Americans With Disabilities Act of 
1990 (ADA),* the Civil Rights Act of 
1991, and the Family and Medical 
Leave Act of 1993 (FMLA)® high- 
lighted the PDA’s limitations and 
provided rights in circumstances not 
previously covered. This article dis- 
cusses rights, remedies, and defenses 
under these laws for employees and 
employers. 


Origin of the PDA 

The Supreme Court held in Gen- 
eral Electric Co. v. Gilbert, 429 US. 
125 (1976), that a comprehensive 
disability insurance plan did not vio- 
late Title VII by failing to cover preg- 
nancy-related disabilities. In re- 
sponse, Congress added a subsection 
to Title VII to provide that sex dis- 
crimination includes discrimination 
on the basis of 


pregnancy, childbirth or related condi- 
tions; and women affected by pregnancy, 
childbirth, or related medical conditions 
shall be treated the same for all employ- 
ment-related purposes, including receipt 
of benefits under fringe benefit pro- 
grams, as other persons not so affected 
but similar in their ability or inability to 
work.® 


Pregnancy, Childbirth, 
and Related Conditions 
Courts have permitted claims by 
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Parental rights, 
including rights 
relating to pregnancy, 
childbirth, and 
parental leave, will 
continue to expand 
in view of our national 
concern for children 
and families. 


employees who are pregnant, are try- 
ing to become pregnant,’ have mis- 
carriages,® have or consider having 
abortions,’ give birth, and have 
medical conditions relating to preg- 
nancy and birth. An employer also 
violates the PDA by limiting preg- 
nancy benefits for wives of male 
employees when compared to more 
extensive health plan coverage for 
other conditions of spouses of male 
and female employees.’® Status as 
a “new parent” is not within the pur- 
view of the PDA." 


Disparate Treatment 

Most pregnancy discrimination 
cases involve disparate treatment — 
that is, treating pregnant employees 
less favorably than nonpregnant 
employees. Disparate treatment 
claims involve intentional discrimi- 
nation. Thus, an employer cannot be 


Pregnancy Discrimination — Rights, 
Remedies, and Defenses 


liable in a disparate treatment case 
unless it knows about the condi- 
tion.’ 

Disparate treatment cases are es- 
tablished by direct evidence or 
through the framework set forth in 
McDonnell Douglas Corp. v. Green, 
411 US. 792 (1973). Direct evidence 
is evidence that “if believed, would 
prove the existence of the fact [in 
issue] without inference or presump- 
tion.”!* 

A prima facie case is established 
under the McDonnell Douglas frame- 
work if 1) plaintiff is a member of 
the protected group; 2) plaintiff is 
qualified for the position; 3) plain- 
tiff suffers an adverse effect on em- 
ployment; and 4) plaintiff suffers 
from differential application of work 
or disciplinary rules.'* Alternatively, 
the fourth step may consist of re- 
placement by a nonpregnant em- 
ployee.!® The defendant may then 
present a nondiscriminatory reason 
for its action. The plaintiff must 
show that the reason is a pretext for 
discrimination. 

Most cases under the PDA involve 
either employment termination or 
discriminatory application of leave 
policies. Liability may exist when 
nonpregnant workers were retained 
after violating the same rules or suf- 
fering from the same poor perfor- 
mance.’ Timing (soon after the em- 
ployer learns of the pregnancy) is 
helpful for the plaintiff but not de- 
terminative.!” 

An employer faced with a termi- 
nation case should be prepared to 
explain the legitimate reason for its 
action. In addition to typical busi- 
ness reasons, grounds for termina- 
tion recently upheld by courts have 
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included the fact that the employee 
became pregnant while having an 
affair with a high level employee’® 
and the application of a religious 
school’s nondiscriminatory policy re- 
garding sex outside of marriage.” 

In general, employers fare better 
with evidence that the termination 
decision was made or, at a minimum, 
that the employee was counseled, 
before the employer knew of the preg- 
nancy. If a reduction in force led to 
the termination, the employer must 
be prepared to explain the financial 
or other business factors leading to 
the decision. Other facts supporting 
nondiscriminatory intent include 
knowledge that the employee was 
pregnant when hired and a record of 
past nondiscriminatory treatment of 
other pregnant employees.” The fact 
that the decisionmaker had been 
pregnant while with the employer is 
also a positive factor.” 

An employer must administer sick 
and medical leaves in the same man- 
ner for pregnant employees as for non- 
pregnant employees.” For example, 
employers should allow the same leave 
time for pregnancy and childbirth as 
for other medical conditions. Employ- 
ers should not require pregnant em- 
ployees to document the need for leave 
time (or the ability to continue work- 
ing) in a manner not required of other 
employees.” 

A plaintiff will not sustain her bur- 
den of proof simply because all em- 
ployees, pregnant or nonpregnant, 
are limited to a specific amount of 
leave time.” Similarly, a plaintiff who 
cannot establish the circumstances 
of leaves of other employees to whom 
she seeks to compare herself may not 
prevail.” To avoid PDA litigation 
founded on misunderstandings about 
leaves of absence, employers and 
employees should document expecta- 
tions before the leave begins. 

A plaintiff denied leave rights ex- 
pressly granted under an employer’s 
written policy may not have to prove 
that other employees were treated 
more favorably. In Byrd v. Lakeshore 
Hospital, 30 F.3d 1380 (11th Cir. 
1994), the employer contended that 
the employee, terminated when us- 
ing sick leave allowed under the 
employer’s policy, was required to 


show that other employees were 
treated better — that is, that they 
were neither denied company sick 
leave nor fired for using it. The 11th 
Circuit rejected this, holding that 
“the only logical inference to be 
drawn in this case is that the 
{[employer’s policy] customarily was 
followed. A contrary result would 
amount to a presumption... that [the 
employer] commonly discharges em- 
ployees for taking their allotted sick 
time. If such is the case, then the 
burden was on [the employer] to 
prove this unusual scenario.” 


Disparate Impact 

A disparate impact claim involves 
a facially neutral policy or practice 
that impacts one group more harshly 
than another in a manner that can- 
not be justified by business neces- 
sity.” Proof of intentional discrimi- 
nation is not required. 

In Armstrong v. Flowers Hospital, 
Inc., 33 F.3d 1308 (11th Cir. 1994), the 
11th Circuit rejected a disparate im- 
pact claim by a pregnant nurse chal- 
lenging the policy of a home services 
company that required nurses to 
treat all patients, even those who 
were HIV-positive. Because the policy 
was facially neutral, the plaintiff ar- 
gued that adverse impact was cre- 
ated by the “difficult choice” forced 
on an employee required to choose 
between her job and the health of her 


fetus. The court held that consistent 
application of the policy did not vio- 
late the PDA because the plaintiff 
failed to demonstrate a dispropor- 
tionate impact on pregnant employ- 
ees. Moreover, the plaintiff’s “difficult 
choice” reasoning was contrary to the 
1991 holding of the U. S. Supreme 
Court inInt’l Union, UAW v. Johnson 
Controls, Inc., 499 U.S. 187 (1991), 
which required that a woman be al- 
lowed the choice of working despite 
possible risk to her unborn child. The 
court also rejected the concept that 
an employer had to find the plaintiff 
alternate duties and_ stated 
uncategorically that the PDA re- 
quires no preferential treatment. 


Fetal Protection Policies 

Pregnant employees cannot be de- 
nied employment privileges allowed 
to other employees. Therefore, ac- 
cording to the Supreme Court in 
Johnson Controls, a fetal protection 
policy violates the PDA where 
“[flertile men, but not fertile women, 
[were] given a choice as to whether 
they wish[ed] to risk their reproduc- 
tive health.”* Johnson Controls had 
a policy excluding all women capable 
of having children from jobs involv- 
ing production of batteries. All nine 
justices agreed that the policy was 
unlawful, although the Court was 
divided on whether such policies 
could ever be justified. 


Then, like a fool, | said, “Let's not bother running this by the legal department.” 
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Harassment and 
Retaliation Under the PDA 
Pregnancy harassment is action- 
able.” In addition, male and female 
employees treated adversely for en- 
gaging in protected activity under the 
PDA have retaliation claims.*° The 
elements of a prima facie case of re- 
taliation include 1) statutorily pro- 
tected expression; 2) adverse employ- 
ment action; and 3) a causal link 
between the two.*! The employer may 
rebut the prima facie case by articu- 
lating a legitimate reason for the ac- 
tion. The plaintiff has the ultimate 
burden of showing retaliation. 


Defenses in PDA Cases 

When defending a pregnancy dis- 
crimination case, counsel should con- 
sider all defenses otherwise available 
under Title VII. Three of the more 
significant are the statutory “mixed 
motive” defense and the defenses of 
bona fide occupational qualification 
and business necessity. 

An employer may be liable for ac- 
tion taken on the basis of a mixture 
of motives, some discriminatory and 
some legitimate. Pursuant to 42 
U.S.C. §2000e-2(m), an unlawful 
practice is established when preg- 
nancy or a related condition “was a 
motivating factor for any employ- 
ment practice, even though other fac- 
tors also motivated the practice.” 
However, pursuant to 42 U.S.C. 
§2000e-5(g)(2)(B), if the employer 
demonstrates it would have taken 
the same action absent the imper- 
missible factor, the plaintiff may be 
entitled to only certain equitable re- 
lief, attorneys’ fees, and costs.*” 

It is lawful to discriminate on the 
basis of pregnancy if it “is a bona fide 
occupational qualification reason- 
ably necessary to the normal opera- 
tion of that particular business or 
enterprise.”* In a disparate impact 
case, an employer may assert the 
defense of business necessity.** 


The Americans With 
Disabilities Act 

The ADA prohibits discrimination 
because of a “disability” and, unlike 
the PDA, requires reasonable accom- 
modation for protected individuals. 
Most courts considering the question 
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Even if the ADA does 
not apply to most 
pregnancies, its 
enactment may result 
in more frequent 
accommodation of 
medical conditions of 
pregnant employees. 


have held that pregnancy is not a 
disability under the ADA.* In fact, 
the Equal Employment Opportunity 
Commission states that “conditions, 
such as pregnancy, that are not the 
result of a physiological disorder are 
also not impairments” and, therefore, 
not disabilities.** On the other hand, 
some courts have held that condi- 
tions relating to pregnancy, fertility, 
and childbirth could substantially 
affect major life activities and, there- 
fore, constitute disabilities.*’ 

Even if the ADA does not apply to 
most pregnancies, its enactment may 
result in more frequent accommoda- 
tion of medical conditions of pregnant 
employees. Some employers now try 
to accommodate all employees with 
medical conditions without formally 
determining that the employees have 
disabilities under the ADA. Pregnant 
employees are entitled to receive the 
same treatment under such formal 
or informal policies.* 


The Civil Rights Act of 1991 
The Civil Rights Act of 1991 
changed many aspects of the rights, 
remedies, and defenses in a PDA 
case. The more significant changes 
relate to remedies and the right toa 
jury trial. Plaintiffs now may recover 
compensatory damages for “future 
pecuniary losses, emotional pain, 
suffering, inconvenience, mental an- 
guish, loss of enjoyment of life, and 
other nonpecuniary losses.” Puni- 
tive damages are also available if the 


defendant acted “with malice or reck- 
less indifference” to federally pro- 
tected rights.” 


The Family and 
Medical Leave Act 

The FMLA broadened the rights of 
parents and individuals with preg- 
nancy-related conditions. FMLA re- 
quires employers with at least 50 
employees to provide 12 workweeks 
of job-protected leave to men and 
women caring for a child after birth, 
adoption, or in connection with fos- 
ter care. The law also protects the 
jobs of women with serious medical 
conditions relating to pregnancy and 
childbirth, and men and women car- 
ing for such persons in their imme- 
diate families. 

An employee bringing an FMLA 
action may seek pay, benefits, rein- 
statement, and some damages, but is 
not entitled to the compensatory and 
punitive damages now allowed under 
the PDA. 

Employers defending FMLA litiga- 
tion will prevail when they can dem- 
onstrate compliance with FMLA’s 
requirements. Employers’ counsel 
also should review, among other pre- 
liminary issues, whether the em- 


.ployer is covered by the FMLA, 


whether the plaintiff is an eligible 
employee, whether the plaintiff had 
a serious health condition, and 
whether the plaintiff notified the 
employer of the need for leave. 


The Future of Parental 
Rights in the Workplace 

Parental rights, including rights 
relating to pregnancy, childbirth, and 
parental leave, will continue to ex- 
pand in view of our national concern 
for children and families. Proposed 
legislation would expand FMLA and 
cover smaller employers. This contin- 
ued change will provide employer 
and employee counsel and the courts 
with even more challenges as they 
sort out the myriad of overlapping 
claims. 
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our opponent calls a 
“pension expert” to the 
stand to testify as to the 
present value of a mari- 
tal pension benefit. Although you 
recognize errors in the expert’s tes- 
timony during direct examination, 
you may still have difficulty cross- 
examining that person. This article 
will attempt to demonstrate issues 
underlying proper pension valuation 
to assist with cross-examination. 
This article will show that the vast 
majority of persons used as experts 
fail to follow generally accepted pro- 
cedures necessary for rendering an 
expert opinion on pension valuation. 
Lastly, this article will illuminate 
mistakes made in the computational 
methodology. If these failures are 
properly understood, the practitio- 
ner may expose such persons as in- 
dividuals who are not experts and 
who do understand retirement 
plans. 


Essential Criteria for 
Measuring Expertise 

Qualified individuals in this area 
of law have a substantial back- 
ground in and hands-on work with 
retirement plans. An inquiry should 
first be made of the witness’ back- 
ground to determine if this person 
can justify his or her expertise. A 
careful detailed examination of the 
special training and education 
should be made separate and apart 
from how many times the expert has 
testified in this court. Remember 
that pension expertise is a very spe- 
cialized area and a person is not 
qualified merely because that person 
has a financial background. 

While the level of an expert’s ex- 


Family Law 


While the level of an 
expert's expertise can 
vary substantially, 
there are some 
standards of training 
that all attorneys 
should be familiar with 
in examining experts. 


pertise can vary substantially, there 
are some standards of training that 
all attorneys should be familiar with 
in examining experts: “QPA” means 
qualified plan administrator, and 
“QPC” means qualified pension con- 
sultant. Both designations are 
awarded by the Society of Pension 
Actuaries. 

The pension industry itself recog- 
nizes the actuary as the most quali- 
fied to render present value opinions. 
Typical actuarial designations in- 
clude “FSA,” fellow of the Society of 
Actuaries; “ASA,” associate, Society 
of Actuaries; “MSPA,” member, Soci- 
ety of Pension Actuaries; “FSPA,” fel- 
low, Society of Pension Actuaries; 
“EA,” enrolled actuary, licensed by 
Congress in ERISA;! “FCA,” fellow 
of the Conference of Actuaries; and 
“MAAA,” member of the American 
Academy of Actuaries. 
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Cross-examining the Pension Expert 


by Jerry Reiss and Michael R. Walsh 


A good rule of thumb is to care- 
fully scrutinize the expert about the 
present value calculation. Consider 
asking the expert to justify in detail 
why that person used certain 
assumptions and how the present 
value result was obtained. The an- 
swer should support the present 
value methodology used. 

Be careful about generalizations, 
particularly as to why a particular 
table was selected in rendering a 
present value opinion. The attorney 
should be cautious when the expert 
replies that the table is applicable 
because it is widely used by the gov- 
ernment. This is an inappropriate 
response to the question. Every table 
has an intended use. The selection 
of appropriate assumptions is the 
subject of advanced actuarial work. 
This is why Congress licensed actu- 
aries and limited the selection of 
assumptions to actuaries that are 
licensed under ERISA.? Therefore, a 
true expert shouid be able to bore 
the court with voluminous details of 
why that particular table was se- 
lected. 


Testimony Confused 
by Terminology 

The attorney should be familiar 
with appropriate use of valuation 
terminology. Courts are generally 
interested in a “fair market value.” 
Many experts claim that the present 
value of a retirement plan interest 
is its fair market value, but this is 
untrue. All retirement plans contain 
a nonassignment clause preventing 
the assignment or alienation of the 
benefit.* As such, retirement plans 
cannot be sold or traded; therefore, 
they never have a fair market value! 
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Another source of confusion is to 
equate the term cash value with 
present value. When a perk has a cash 
value, it generally can be traded in an 
open market. Existence of a cash value 
implies an employee’s right to demand 
a lump sum payment upon termina- 
tion of employment equal to the mon- 
etary value. That entitlement gener- 
ally exists with a 401(k) plan, but 
certainly does not exist in most other 
retirement plans. 

A claim may be made that the 
present value represents the benefit 
worth. What a benefit may be worth, 
however, depends upon the perspec- 
tive from which the present value is 
determined. The benefit may be 
worth an entirely different amount 
to an employer that funds it, than to 
a marital partner who wishes to 
share it. Thus, this distinction is very 
important, but often misunderstood. 
Consequently, attorneys should have 
the expert recognize and explain the 
distinction and valuation differences 
on cross-examination. 

Another critical area of inquiry is 
to see if the expert used a life expect- 
ancy figure to calculate the present 
value result. This is the most seri- 
ous error an expert can make and one 
that should alert the attorney that 
this person is not qualified to render 
an opinion.‘ As the premise assumes 
that one lives a substantial number 
of years, ask the expert to reconcile 
the result with a participant who dies 
before receiving any benefit. 

Additionally, it must be remem- 
bered that the husband and wife can 
have an entirely different perspective 
of benefit worth. This fact is often 
excluded by the “expert’s” own indi- 
vidual investigation, determination, 
and testimony. More often than not, 
however, there is confusion between 
the two, and as a result, it is a major 
stumbling block to counsel and the 
court in effecting such awards.*® 

The present value of the marital 
benefit must always be determined 
without respect to any particular 
personal or professional point of 
view! For marital purposes, it should 
be based upon the benefit that the 
participant could receive and not any 
alternate form of benefit that the 
nonparticipant spouse might become 


eligible to receive under a QDRO.® 
The present value must of necessity 
be based upon the participant’s life- 
time. Thus, the expert under cross- 
examination should be required to 
distinguish between what the partici- 
pant could receive from that which 
the participant may intend to receive. 
The former removes participant dis- 
cretionary control from the calcula- 
tion. The latter does not. 

To reiterate, the perspective for 
which the present value is sought 
drives the result. The same benefit 
can be worth varying amounts to dif- 
ferent people and can be worth either 
greater or lesser amounts to the 
same person under different sets of 
circumstances. It depends upon the 
valuation perspective. If the benefit 
has an ascertainable market value, 
that value would be the same amount 
to everyone. Qualified experts under- 
stand the distinction between 
present value and market value. 

The present value of a benefit is 
determined as of a specific date. As 
such, it represents the value that 
may be received on that date, which 
is actuarially equivalent to some fu- 
ture lump sum amount, or some fu- 
ture periodic payment amount. As an 
actuarial equivalent, it also repre- 
sents an amount of money that can 
be expected to grow sufficiently and 
replace the other future form of ben- 
efit. Any such expectation is based 
upon averages.’ 

In order to arrive at a present 
value, certain assumptions must be 
employed. Most attorneys under- 
stand that the foundation of the 
present value result depends upon 
the reasonableness of the assump- 
tions made. What most fail to under- 
stand, however, is that what assump- 
tions may be reasonable can also 
depend upon the point of view as to 
the person for whom the calculation 
is performed. Even the employer 
funding a defined benefit plan has to 
face this problem, and, accordingly, 
he or she asks the actuary to deter- 
mine the present value from many 
different points of view. 

One such difference is the contrast 
between the employer’s plan termi- 
nation liability and employer’s ac- 
crued liability. To the lay person, this 


would appear to be the same thing, 
because either way, the same benefits 
must be provided in any event. Yet 
ERISA defines the distinction under 
26 U.S.C. §417(e)(3). 

To terminate a plan qualified un- 
der IRC §401(a), the present value 
of the benefit must be calculated us- 
ing certain assumptions that vary 
with market conditions. If the em- 
ployer can meet the liability using 
these assumptions, it will be permit- 
ted to terminate the plan. Often the 
employer can meet this liability at a 
fraction of the cost by not terminat- 
ing the plan at all. Rather, the em- 
ployer simply freezes future benefit 
accruals and pays the accrued ben- 
efits from the trust fund as they be- 
come due. If the employer later be- 
comes insolvent or seeks to sell the 
business, it faces the necessity of ter- 
minating the plan.* As a result, both 
values are meaningful for the same 
benefit and to the same employer. 


Testimony on Defined 
Contribution Plans 

A defined contribution plan defines 
the earned right to benefits as a spe- 
cific amount of employer contribution 
in each year. However, no guarantees 
are made as to what will be avail- 
able at retirement. What is available 
at retirement depends upon future 
investment results. Contribution en- 
titlement is customarily based upon 
hours of service worked in the year 
of contribution, as well as the salary 
earned by the employee during the 
same period. The amount of employer 
contribution can even be related to 
the employee’s age and can depend 
upon a contribution that the em- 
ployee may have made in the year. 
Which provisions may be applicable 
depend upon the plan in question. 
Thus, to be informed specifically re- 
quires that the pension expert read 
the entire plan document before ren- 
dering advice as to what was earned 
by the participant. What has been 
earned will also depend upon the 
plan’s valuation date, which is stated 
in the same materials. 

When a retirement plan measures 
the employee’s rights to benefits as 
account balances, this figure often is 
used in place of the present value of 
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the benefit. But question the expert 
about whether this is correct when 
some defined contribution plans will 
not make payment other than at 
some stated retirement date, and 
other plans will require the install- 
ment to be paid as a lifetime monthly 
benefit. No one questions that retire- 
ment benefits are valued on a cur- 
rent-day basis for defined benefit 
plans, by present-valuing the future 
benefits. Given this proposition, 
wouldn’t the same rule apply when 
the account balance is not available, 
except at retirement, or is never 
available because of the plan’s re- 
quirement to convert the account 
balance to an annuity? Shouldn’t the 
present-day value of this benefit be 
determined by first projecting the 
account balance to the earliest retire- 
ment date of the participant, using 
the higher investment rate that the 
company can expect, but then dis- 
count that same projected value back, 
based upon a lower rate of interest 
that an individual with little funds 
could expect? 

Another issue that can affect the 
amount of the marital present value 
of a defined contribution benefit re- 
lates to whether it is reasonable to 
measure the property by assuming 
that the participant terminated em- 
ployment on the measurement date 
when that did not occur. 

Example: A participant has an ac- 
count balance on 12/31/96 of 
$120,000. This money is participant- 
directed and provides a daily account 
balance. The plan’s sole valuation 
date is 12/31, meaning that this is 
also the only time that the employer 
makes the company contribution. 
The parties file for dissolution on 11/ 
1/97. The 11/1/97 value of the 12/31/ 
96 benefit is $130,000. Is it reason- 
able to use the account balance of 
$130,000 as the present value of the 
marital benefit? 

Issues like these often are ignored 
because the “expert” must read the 
plan document first. Facts about the 
plan should be part of the expert’s 
testimony. Most self-proclaimed pen- 
sion experts do not read the “contract/ 
plan document” (which defines earn- 
ings) before offering an opinion. 

If the plan requires the employee 


Most present value 
computations still 
center around 
traditional defined 
benefit plans 
providing a monthly 
lifetime benefit 
at retirement. 


to work 1,000 hours in the year be- 
fore any contribution will be made, 
and also provides that the amount of 
the contribution is to be based upon 
the amount of compensation that was 
earned in that year, what possible 
legal justification could there be for 
not adjusting the 11/1/97 account 
balance for 10/12ths of the 12/31/97 
contribution? First, it is arguably 
unlikely that any employee could 
possibly work 1,000 hours during the 
two-month nonmarital period that 
followed. Second, the earned amount 
of contribution that was spelled out 
in the plan is directly related to the 
amount of salary earned. To exclude 
the 10/12th component from the 
marital portion would be to base the 
nonmarital portion of contribution on 
salary that was mostly earned dur- 
ing the marital period. 

Caution, however; the flip side of 
this issue is also equally ignored. 
Modify the previous example to pro- 
vide that the parties married on 11/ 
1/96. For the exact same reason, not 
more than 2/12ths of the 12/31/96 
contribution that was made during 
the marriage could be attributable to 
marital efforts. Therefore, the 
nonmarital portion is adjusted by 
increasing it by 10/12ths of the con- 
tribution made on 12/31/96. 

A present value computation that 
is made without first reading the 
plan is a fundamental mistake, but 
one that is made routinely. By omit- 
ting to read it, no attempt is made to 
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determine the true nature of the ben- 
efit or what other benefits may be 
available, and what conditions might 
be attached to them. This is particu- 
larly true with defined benefit plans 
because extra perks, when available, 
are often more valuable than the 
basic benefit to be ascertained. This 
is why it is a significant error for an 
attorney to ignore the valuation pro- 
cess entirely when the parties intend 
to divide the benefit via a QDRO.° 


Testimony on 
Defined Benefit Plans 

A defined benefit plan defines and 
guarantees what benefits will be 
available at retirement. Some of the 
modern defined benefit plans can 
express these benefits in a form re- 
sembling a defined contribution plan, 
i.e., they can have account balances. 
This account balance is unrelated to 
market conditions. While the present 
value can be connected to that ac- 
count balance, however, it can also be 
unrelated when the plan’s alternate 
form monthly benefit has a higher 
present value. Under such circum- 
stances, the higher amount should be 
used. Furthermore, the account bal- 
ance, which is defined by the plan, 
should be present-valued by dis- 
counting the projected benefit at re- 
tirement. 

Poorly qualified pension experts 
have difficulty recognizing cash bal- 
ance plans as defined benefit plans. 
Accordingly, they value the benefits 
as if they were earned under defined 
contribution plans. 

Most present value computations 
still center around traditional de- 
fined benefit plans providing a 
monthly lifetime benefit at retire- 
ment. In order to arrive at a value, 
many assumptions must be utilized. 
Even when the assumptions that are 
used are reasonable, most family law 
practitioners or experts fail to under- 
stand that the computation is mean- 
ingful and accurate only as an actu- 
arial value. 

The distinction between an actu- 
arial value and what most attorneys 
believe that the present value repre- 
sents is that the present value of a 
single benefit is likely to be in error 
and the size of the error can be enor- 
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mous. That result comes about because 
reasonable assumptions are based 
upon averages. Any one calculation can 
be off by a huge amount. Yet perform 
enough calculations and the individual 
errors offset one another for a large 
enough group. Hence, reasonable as- 
sumptions will produce very accurate 
results for pension funding purposes, 
where the liability of the whole group 
is at issue and the value of any one 
benefit is insignificant to the process. 
Accordingly, a present value of a ben- 
efit represents, at best, the most prob- 
able current value that the benefit has 
in place. It does not represent its ac- 
tual value. 

Essentially, most attorneys under- 
stand this concept, yet regularly ac- 
cept nonactuary calculations based 
upon life expectancies. Calculating 
the benefit in this fashion assumes 
as fact the one result that is almost 
guaranteed to be in error: that the 
participant will live to the life expect- 
ancy and then die. 

There is an even more significant 
error that is made by this methodol- 
ogy. Explicit life expectancy calcula- 
tions are as complicated as explicit 
present value calculations.'° Where, 
then, did the nonactuary obtain the 
life expectancy"! result when no pen- 
sion table provides this information? 

If it came from a census table, as 
is frequently the case, then the 
present value computation measures 
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the result with an individual life ex- 
pectancy that includes the indigent, 
the working poor who cannot afford 
health insurance, the terminally ill, 
the nonworking ill, and the incarcer- 
ated, all of whom possess a signifi- 
cantly lower life expectancy, on aver- 
age, than a pensioner. Correct 
present value computations use ap- 
propriate pension tables and mea- 
sure the value of each future monthly 
payment by discounting it to reflect 
the probability of its receipt. 


Conclusion 

Too many pension “experts” are 
completely unqualified to render a 
valuation opinion. Attorneys and the 
courts should be able to recognize an 
expert as unqualified when the ex- 
pert has difficulty supporting the 
assumptions that were used with 
clear unequivocal answers, but in- 
stead uses other people or govern- 
ment agencies to justify its use. Each 
table was designed for a specific pur- 
pose. Unless that expert can explain 
that specific purpose, he or she re- 
ally has no reason to support its use. 
Real experts do not use life expect- 
ancies to value retirement benefits. 
Qualified experts do not rely upon 
benefit statements because they un- 
derstand their limited use. Instead, 
they know they must read a plan 
document, because that is the only 
legal instrument that defines the 
benefit rights of the participant. 
Qualified experts understand what 
a present value computation repre- 
sents and what it does not. Proper 


valuation is an essential part of di- 
viding marital property even when 
the benefit is divided by a QDRO. OQ 


1 ERISA §3042. 

2 20 U.S.C. Ch. 8, §901. The governing 
regulations are found under 41 FR 2080 
as amended by 42 FR 39200. 

3 For plans subject to ERISA, see ERISA 
§206(d). 

4 WaLLace, LIFE CONTINGENCIES, SOCIETY 
oF AcTuaRIES 174-175 (2d Ed. 1967). 

5 This is different from marital worth 
and should be determined from the 
participant’s point of view. When execut- 
ing a buyout, the participant exchanges 
liquid assets for nonliquid assets. If the 
participant were to later become ill, the 
nonliquidity of the assets retained will 
become more meaningful. Therefore, a 
substantial discount of the marital 
present value may be justified, if the sur- 
rounding facts support it. 

® Qualified Domestic Relations Order, 
see ERISA §206(d)(3). 

7 The chances that anything is exactly 
realized is zero. Expectations only show 
the likeliest result based upon averages. 
SELBY, CRC STANDARD MATHEMATICAL 
TABLES, STUDENT Ep., THE CHEMICAL Rus- 
BER Co. 537 (16th Ed. 1968). 

8 An insolvent employer faces an invol- 
untary termination under ERISA §4044. 
If the plan is overfunded, it represents 
an asset on a sale of the business that 
the employer needs to recoup. If the plan 
is underfunded, few companies would 
consider buying the employer. 

® This was the only clear finding of the 
recent Supreme Court decision in Boyett 
v. Boyett, 703 So. 2d 451 (Fla. 1997). 

10 The life expectancy at age “x” equals 
where ,p, represents the probability 
of a life “x” surviving to “t+x”. 

ll Life expectancies are calculated by ac- 
tuaries in order to compare the mortal- 
ity trends of various tables. They have no 
other useful financial purpose. 


It does the work of a hundred people— 
unfortunately they all call in sick on the same day. 
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Child Support and the High Income Parent: 
The Uses and Misuses of the Good Fortune Trust 


he high income parent 

poses special problems in 

the determination of child 

support. Courts are loath 
to award support that is deemed “ex- 
cessive,” yet the courts are bound by 
the strictures of the child support 
guidelines that set a presumptively 
correct amount of support.! Further 
complicating the matter is economic 
research that suggests that child sup- 
port guidelines themselves are flawed 
in setting support for the high income 
parent. One study has suggested that 
the underlying economic data failed 
to reflect true child-related expendi- 
tures in upper income families includ- 
ing such nonconsumer expenditures 
as principal on home, savings, and 
trusts for the benefit of children. Thus, 
the income shares model, predicated 
on the premise that, as income in- 
creases, the percentage of income dedi- 
cated to child support decreases, does 
not accomplish the goal of ensuring 
that parents, after they break up, con- 
tinue to spend on their children the 
same percentage of income that they 
would have spent if they were to- 
gether” 

The recent case of Finley v. Scott, 
23 Fla. L. Weekly S51, S149 (Fla. 
Jan. 29, 1998), has focused attention 
anew on one way in which courts 
have solved this conundrum: the 
“good fortune trust.”* A good fortune 
trust may be established by the court 
in the case of the high income par- 
ent in which the court deems the 
child support guidelines’ presump- 
tive award to be “excessive.” In es- 
tablishing the good fortune trust, the 
court determines the amount of child 
support due under the presumptive 
guidelines, and then further deter- 


by Laura W. Morgan 


The good fortune trust 
ensures that the child 
support award more 
closely duplicates 
funds that would have 
been spent on the 
child if the child and 
parents were ina 
single household. 


mines the reasonable needs of the 
child, albeit the reasonable needs of 
wealthy parents. The court then 
awards as day-to-day support the 
reasonable needs of the child, and 
places the difference between the 
presumptive award and the daily 
award into a good fortune trust, to 
be used by the child for post-major- 
ity support. The good fortune trust 
is a way to ensure that, in upper in- 
come families, the child support 
award more closely duplicates the 
funds that the parents would have 
expended on the children in the ab- 
sence of a divorce. 


It .. . follows that if one of the goals of 
child support guidelines is to most nearly 
duplicate the “standard of living” a child 
would have enjoyed had the parents re- 
mained married, then in the case of high- 
income parents, “support” should include 
principal on the marital home, savings, 
and trusts for the benefit of children.* 


Prior to the decision in Finley uv. 
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Scott, the best example of a court 
embracing the concept of a“good for- 
tune trust” was Boyt v. Romanow, 664 
So. 2d 995 (Fla. 2d DCA 1995). In 
that case, the trial court found that 
application of the support guidelines 
would yield a presumptive award of 
$2,654.09 per month. The child’s rea- 
sonable needs, however, were $1,500 
per month. Instead of ordering child 
support in the amount of $1,500, the 
court ordered that the father pay 
$1,500 per month to the custodial 
mother, and place the excess $1,154 
in a “good fortune trust” to be used 
for the child’s post-minority ex- 
penses. The appellate court upheld 
the creation of the trust, holding that 
the child has the right to share in 
the affluence of the parents: 

The trial court acted within its author- 
ity in attempting to regulate and super- 
vise the amount of child support which 
the court determined exceeds the child’s 
needs. The amount of $1,500 per month 
for the parties’ three-year-old certainly 
takes into consideration those “extras” 
this child of an affluent parent needs. In 
regard to the excess, the court has the 
inherent power within its sound discre- 
tion to safeguard the minor child’s well- 
being for the present and for the future.® 


Finley v. Scott settled the question 
of the propriety of a good fortune 
trust in Florida. In that case, the fa- 
ther is professional basketball 
player Dennis Scott. The child’s 
stated reasonable needs were $2,000 
per month, but application of the 
guidelines yielded a presumptive 
award in the amount of $10,000 per 
month. The trial court ordered day- 
to-day support in the amount of 
$2,000, plus $3,000 for the creation 
of a good fortune trust. The appel- 
late court reversed. 

A parent’s high income should only be con- 
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sidered by the court in determining the 
standard of living that the child should 
enjoy, and only in that manner should it 
influence the level of support. Other than 
Boyt, there appears to be no authority for 
requiring that a parent’s estate be “shared 
with the child” in the form of contributions 
into a trust account .... [A]ny state-man- 
dated payment in excess of the amount 
required to meet this parental obligation 
exceeds any child support justification. 
Current law does not appear to authorize 
a “good fortune” award separate and dis- 
tinct from adequate child support which 
maintains the child in the appropriate stan- 
dard of living.® 

The Fifth District Court of Appeal 
in Finley v. Scott, 687 So. 2d 338 (Fla. 
5th DCA 1997), cited case law out- 
side Florida to support its position, 
but also ignored many cases outside 
Florida, discussed below, that autho- 
rized a good fortune trust. Moreover, 
the court ignored the very meaning 
of “income shares model,” the type of 
child support guideline that Florida 
uses. The prime creator of the income 
shares model, Robert Williams, has 
stated that although the name “in- 
come shares” connotes a sharing of 
the support obligation between the 
father and mother, the term “shares” 
is intended to connote a child’s right- 
ful claim on all parental income, as 
in shares of stock, or shares of own- 
ership in an income-producing real 
estate unit.’ Finally, the Fifth Dis- 
trict Court of Appeal ignored the fact 
that the guidelines demand that a 
presumptive award be calculated in 
accordance with the guidelines. By 
the court’s reasoning, every high in- 
come case is a deviation case that 
must be decided solely on the basis 
of the child’s reasonable needs, and 
the guidelines have no bearing. 

The dissent by Judge Sharp had 

the better of the arguments: 
The only practical solution to this di- 
lemma is to create a trust fund, which 
will benefit the child in the future and 
give her a present higher standard of liv- 
ing. This is not unlike the practice in some 
wealthy and moderate-income families, 
who open savings accounts for children 
as they are born and fund them periodi- 
cally with the intent of paying for future 
needs of such children, be it health re- 
lated or for college education.’ 

The dissent recognized that “sup- 
port” includes not just day-to-day 
expenses, but a shifting of capital 
from parent to child as well. 

The Florida Supreme Court explic- 


itly agreed with the dissent’s reason- 
ing in its January 1998 opinion, in 
which the court affirmed the creation 
of the good fortune trust. The court 
agreed that $2,000 was necessary for 
the day-to-day expenses for the child, 
but that an extra $3,000 per month 
was warranted, given the overall fi- 
nancial circumstances of each parent. 
The total award was necessary to fos- 
ter and promote an appropriate 
lifestyle for the child. The court fur- 
ther held that, when a good fortune 
trust is created, the appropriate man- 
ner is to have a guardian of the prop- 
erty of the child rather than a guard- 
ian ad litem when it is necessary to 
supervise the funds through the pro- 
bate court. 

Other cases in other jurisdictions 
have also propounded the use of the 
good fortune trust. InIn re JT. (K.D.), 
16 Fam. L. Rep. (BNA) 1046 (N.Y. 
Fam. Ct. 1989), the father was Major 
League Baseball player Kal Daniels, 
who played with the Los Angeles 
Dodgers, earning $350,000 per year, 
or close to $30,000 per month. The 
court set child support at $60,000 per 
year, or $5,000 per month. Part of the 
support was to be paid for the child’s 
current needs and expenses, and part 
was to be earmarked for the child’s 
future educational needs and placed 
in an account requiring both parents’ 
signatures for withdrawal. This was 
especially appropriate, the court rea- 
soned, in the case of a professional 
athlete where it is likely that the 
father’s income will remain high for 
a few years, but will decline by the 
time the child reaches college. Future 
hardship should be avoided, the court 
concluded, by providing for the child’s 
future educational needs out of the 
father’s present income while it is 
available. Thus, because as a profes- 
sional athlete the father’s long-range 
future earning potential was very 
limited in comparison to his present 
salary, the court ordered support 
based on the father’s current salary, 
considered the fact that in the future 
the father would cease to earn what 
he was then earning, and ordered 
reasonable support for the child, plus 
an amount to be placed in a trust 
fund for the child, for the time when 
the father would no longer be earn- 


ing such a high income. 

Likewise, in In re Paternity of 
Tukker M.O., 199 Wis. 2d 186, 544 
N.W.2d 417 (1996), the father also 
was a professional athlete, in this 
case a punter in the NFL, earning 
$430,000 per year. In that case, the 
trial court awarded support accord- 
ing to the child support guidelines, 
which was equivalent to 17 percent 
of his income. The court further or- 
dered the establishment of a trust for 
the child’s post-mincrity educational 
expenses, to be funded by the differ- 
ence between the child’s needs, 
$1,500 per month, and the total sup- 
port paid. The Supreme Court af- 
firmed the award, holding that the 
17 percent dictated by the guidelines 
was not unfair or excessive, in light 
of the fact that the father would 
likely suffer a diminution in earnings 
due to the short-lived nature of his 
career. It was not error, the Supreme 
Court held, for the trial court to use 
the guidelines standards as a means 
to accomplish the goal of setting 
aside money for the future support 
of a child.? 

The use of a good fortune trust also 
is authorized explicitly in at least one 
child support guideline. Tenn. Comp. 
R. & Regs. Dep’t Human Services 
§§1240-2-4-.049(a) (1994) provides: 
The court must order child support based 
upon the appropriate percentage of all 
net income of the obligor as defined ac- 
cording to 1240-2-4.03 of this rule but 
alternative payment arrangements may 
be made for the award from that portion 
of net income which exceeds $6,250 [per 
month]. When the net income of the obli- 
gor exceeds $6,250 per month, the court 
may establish educational or other trust 
funds for the benefit of the child(ren) or 
make other provisions in the child(ren)’s 
best interest; however, all of the support 
award amount based on net income up 
through $6,250 must be paid to the cus- 
todial parent. 

This provision was applied in Nash 
v. Mulle, 846 S.W.2d 803 (Tenn. 1993). 
In that case, the father earned ap- 
proximately $260,000 per year. The 
trial court ordered the father to pay 
$3,092.62 per month in support, with 
$1,780.17 reserved for a trust fund 
established for the child’s college edu- 
cation. The Tennessee Supreme 
Court held that this was appropriate, 
because limiting a child to support 
that covers everyday expenses may 
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be neither appropriate, nor equitable: 
Such an automatic limit fails to take into 
consideration the extremely high standard 
of living of a parent such as [the father], 
and thus fails to reflect one of the primary 
goals of the guidelines, i.e., to allow the child 
of a well-to-do parent to share in that very 
high standard of living.” 

Further, while child support pay- 
ments themselves may not extend 
beyond minority, the benefits from 
such payments certainly can. Thus, 
funds can be accumulated during 
minority, pursuant to the guidelines, 
to be used after minority. 

The approach of these cases, in es- 
tablishing a good fortune trust, is es- 
sentially sound. Children should not 
be deprived of funds that they other- 
wise would have received had the mar- 
riage remained intact, merely because 
these funds do not pay for everyday liv- 
ing expenses, but fund such items as 
trusts, savings, and education. There- 
fore, in high income support cases, the 
courts should be willing to apply a 
more elastic definition of what consti- 
tutes support. 

Other courts, however, do not agree. 
In In re Marriage of Sewell, 817 P.2d 
594 (Colo. Ct. App. 1991), the father 
also was a professional football 
player. The trial court ordered the 
father to fund a $25,000 educational 
trust for the parties’ 16-month-old 
son. The Colorado Court of Appeals 
held that the trial court exceeded its 
authority in ordering the creation of 
a trust for post-minority support. 
Similarly, in Stringer v. Brandt, 128 
Or. App. 502, 877 P.2d 100 (1994), al- 
though the father earned $39,000 per 
month, the court declined to award 
support in excess of the child’s stated 
needs. As to the establishment of a 
trust, the Oregon Court of Appeals 
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stated that the guidelines contained 
no provision for the creation of a trust 
out of a child support award." Be- 
cause the courts in these states in- 
terpreted their respective child sup- 
port guidelines as authorizing 
support only for the day-to-day needs 
of a child of a high income parent, 
the courts held that the creation of a 
trust was beyond their power. 
Particularly noteworthy are two 
recent cases in which the court de- 
clined to establish a good fortune 
trust. In WS. (W.R.) v. X.Y., 290 N.J. 
Super. 534, 676 A.2d 179 (App. Div. 
1996), at the time of the original 
hearing on the father’s support obli- 
gation, the father earned $150,000 
per year as the chief executive officer 
of a sport promotion company. He 
then signed two one-year contracts 
worth $2.25 million per year with a 
professional sports team, and re- 
ceived a signing bonus of $550,000. 
Although the appellate court upheld 
the child’s right to “share in his good 
fortune,” the New Jersey appellate 
court held that the trial court judge 
did not err by refusing to order that 
a trust be created for the child’s ben- 
efit, even though the father’s two 
other children enjoyed such a trust. 
The appellate court held that such a 
remedy would be too “intrusive” in 
the father’s financial affairs. This 
decision seems to ignore that one of 
the factors in setting child support 
in the case of the high income par- 
ent is the standard of living that the 
child would have enjoyed had the 
marriage not dissolved. Clearly, that 
standard in this case would have in- 
cluded a trust, as evidenced by the 
fact that the father’s other two chil- 
dren had such a trust. When viewed 
in this light, this decision is not as 
well-reasoned as it could have been. 
The problem of having differing 
approaches in different states can be 
illustrated by the recent case of 
Frazer v. Daniels, 1197 WL 78604 
(Ohio App. 1st Dist., Feb. 26, 1997). 
In that case, the father of the child 
at issue was Kal Daniels, the same 
professional baseball player who was 
the father in Jn re J.T., discussed 
above. In the Ohio case, the court 
held that the creation of a good for- 
tune trust was error, as it was beyond 


the authority of the court. Conse- 
quently, Mr. Daniels had to create a 
trust for his child in New York, but 
not for his child in Ohio. 

The time is ripe for the child sup- 
port guidelines themselves to speak 
to this issue. 0 


1 Laura W. Morgan, Child Support 
Guidelines: Interpretation and Applica- 
tion §4.07[b] (Supp. 1998). 

2 Nancy Polikoff, Looking for Policy 
Choices Within an Economic Methodol- 
ogy: A Critique of the Income Shares 
Model, ESSENTIALS OF CHILD SuPPORT 
GUIDELINES DEVELOPMENT: Economic Issugs 
AND Po.icy CONSIDERATIONS (1987). 
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Deviating From Child Support Guidelines 
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Guidelines for Child Support Orders: 
Advisory Panel Recommendations and 
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8 Finley v. Scott, 687 So. 2d at 346. 

» See also Branch v. Jackson, 427 Pa. Su- 
per. 417, 629 A.2d 170 (court affirming, 
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of child of Major League Baseball player 
where father was to pay into trust $3,000 
per month for child’s future expenses). 
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1 Accord, Pratt v. McCullough, 100 Ohio 
App. 3d 479, 654 N.E.2d 372 (1995) (al- 
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$10,000 out of total support obligation 
into trust fund). 
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Environmental 


and Land Use 


Law 


Slipsliding Away: 


Landowners Continue to Lose Substantive 


Rights Under Local Planning Case Law 


“There’s glory for you! I don’t know what 
you mean by ‘glory,” Alice said. Humpty 
Dumpty smiled contemptuously. “Of 
course you don’t — till I tell you.” “I 
meant ‘there’s a nice knock down argu- 
ment for you!” “But ‘glory’ doesn’t mean 
‘a nice knock down argument,” Alice ob- 
jected. “When IJ use a word,” Humpty 
Dumpty said, in rather a scornful tone, 
“it means just what I choose it to mean 
— neither more nor less.” “The question 
is,” said Alice, “whether you can make 
words mean so many different things.” 
“The question is,” said Humpty Dumpty, 
“which is to be the master — that’s all.” 
Lewis Carroll 
Through the Looking Glass 


his article addresses a law 

familiar to anyone who 

has ever seen legislation 

implemented — the law of 
unintended consequences. The First 
District in City of Jacksonville Beach 
v. Marisol Land Dev. Co., 706 So. 2d 
354 (Fla. lst DCA 1998), recently 
added to a stymying body of growth 
management jurisprudence. Under 
current case law, third parties seek- 
ing to reverse zoning approvals 
based on inconsistency with a com- 
prehensive plan are afforded greater 
rights than landowner applicants 
seeking to reverse zoning denials 
based on inconsistency. This article 
traces developing case law interpret- 
ing comprehensive plans from the 
1985 Growth Management Act to its 
unforeseen present. 

The Florida Legislature created 
FS. §163.3215 in 1985 to allow pri- 
vate causes of action to enforce local 
comprehensive plans as applied to 
“development orders.” A develop- 
ment order is defined by statute as 
“any order granting, denying, or 
granting with conditions an applica- 
tion for a development permit.” The 
act broadly defines a “development 


by Lynda R. Aycock 


When development 
orders are denied, 
local governments 
are the masters of 
the words in their 
plans and there is 

little a landowner 
can do to remedy 
the situation. 


permit” as “any building permit, zon- 
ing permit, subdivision approval, 
rezoning, certification, special excep- 
tion, variance, or any other official 
action of local government having 
the effect of permitting the develop- 
ment of land.” The definitions of“de- 
velopment order” and “development 
permit” in the 1985 Act were identi- 
cal to definitions in the Local Gov- 
ernment Comprehensive Planning 
Act of 1975. Most authorities 
thought that §163.3215 created a 
previously unavailable remedy to 
ensure that local governmental ac- 
tions applicable to specific parcels of 
land comply with the local plan. Par- 
ties thought they “knew” what the 
legislature meant by carrying over 
the definitions from the 1975 Act. As 
landowners discovered, in the words 
of the Firesign Theater: “Everything 


you know is wrong.” 


Background 

Development traditionally was 
limited solely by the provisions of a 
zoning code and the availability of 
electricity, water, sewer, and tele- 
phone services. Today, Florida has 
subordinate zoning and other land 
development regulations to the sub- 
stantive standards and policies con- 
tained in local comprehensive land 
use plans. Comprehensive plans are 
intended to increase certainty and 
reduce the influence’ of 
neighborhoodism and political influ- 
ence on the local decision-making 
process. Unfortunately, the vague 
and utopian language frequently 
incorporated in plans lends itself to 
unpredictable interpretations by lo- 
cal zoning boards. 

The Growth Management Act re- 
quires local governments through- 
out the state to adopt comprehensive 
plans which are required to be con- 
sistent with the State Comprehen- 
sive Plan, the relevant regional 
policy plan, and Minimum Criteria 
Rule (Fla. Admin. Code Ch. 9J-5). 
The act requires local plans to ad- 
dress the following “elements”: 1) 
future land use; 2) traffic circulation 
or transportation; 3) sanitary sewer, 
solid waste, drainage, potable water, 
and groundwater aquifer recharge; 
4) conservation; 5) recreation and 
open space; 6) housing; 7) coastal 
management, if applicable; 8) inter- 
governmental coordination; and 9) 
mass transit, if applicable, but may 
address other planning concerns 
such as schools, safety, historical 
preservation, economic development, 
and other elements peculiar to the 
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region or locality. 

Several provisions of the act ad- 
dress consistency with the plan. Of 
significance to this article are 
§163.3194, which defines “consis- 
tency,” and §163.3215, which ad- 
dresses private causes of action re- 
garding consistency of development 
orders. 

Section 163.3194(3)(b) of the act 


provides: 

A development approved or undertaken 
by a local government shall be consistent 
with the comprehensive plan if the land 
uses, densities or intensities, capacity or 
size, timing, and other aspects of the de- 
velopment are compatible with and fur- 
ther the objectives, policies, land uses, 
and densities or intensities in the com- 
prehensive plan and if it meets all other 
criteria enumerated by the local govern- 
ment. 


Section 163.3215 of the act pro- 
vides a method of judicial review of 
local zoning decisions challenged on 
consistency grounds: 


(1) Any aggrieved or adversely affected 
party may maintain an action for injunc- 
tive or other relief against any local gov- 
ernment to prevent such local govern- 
ment from taking any action on a 
development order, as defined in 
§163.3164, which materially alters the 
use or density or intensity of use on a 
particular piece of property that is not 
consistent with the comprehensive plan 
adopted under this part. 


* * * 


(3)(b) Suit under this section shall be the 
sole action available to challenge the con- 
sistency of a development order with a 
comprehensive plan adopted under this 
part. 


(4) As a condition precedent to the insti- 
tution of an action pursuant to this sec- 
tion, the complaining party shall first file 
a verified complaint with the local gov- 
ernment whose actions are complained 
of setting forth the facts upon which the 
complaint is based and the relief sought 
by the complaining party. The verified 
complaint shall be filed no later than 30 
days after the alleged inconsistent action 
has been taken. The local government 
receiving the complaint shall respond 
within 30 days after receipt of the com- 
plaint. Thereafter, the complaining party 
may institute the action authorized in 
this section. However, the action shall be 
instituted no later than 30 days after the 
expiration of the 30 day period which the 
local government has to take appropri- 
ate action. 


Authorities at the time assumed 
any person asserting “special injury” 
under the local plan could bring a 


There have been few 
cases interpreting 
comprehensive plans 
and, to date, there 
is no generally 
accepted method to 
evaluate consistency 
with plans. 


§163.3215 action. See, e.g., Pelham, 
Hyde and Banks, “Managing 
Florida’s Growth: Toward an Inte- 
grated State, Regional, and Local 
Comprehensive Planning Process,” 
13 Fla. St. U. L. Rev. 515, 558-559. 
Pelham cited the act’s language stat- 
ing the interest “may be shared in 
common with other members of com- 
munity at large, but shall exceed in 
degree the general interest and com- 
munity good shared by all persons.” 
Id. at 559, citing Chapter 85-55, §18, 
1985 Fla. Laws 207, 233. 


Statutory Construction 
Historically, courts reviewing deci- 
sions of local zoning boards inter- 
preted the provisions of the appli- 
cable zoning code in favor of the 
landowner. Rinker Materials Corpo- 
ration v. City of North Miami, 286 So. 
2d 552 (Fla. 1973), is the seminal 
Florida case interpreting zoning 
codes. The Florida Supreme Court 
held that zoning regulations are in 
derogation of private rights of own- 
ership and property owners are en- 
titled to rely on the clear and un- 
equivocal language of municipal 
ordinances and the standards cited 
therein. The court stated that words 
used in a zoning ordinance should be 
given their broadest meaning when 
there is no definition or clear intent 
to the contrary. Significantly, the 
court held that the ordinance should 
be interpreted in favor of the prop- 
erty owner. Courts must give to a 
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statute, or to an ordinance, the plain 
and ordinary meaning of the words 
employed by the legislative body. 
Brooks v. Anastasia Mosquito Control 
District, 148 So. 2d 64 (Fla. lst DCA 
1963). 

There have been few cases inter- 
preting comprehensive plans and, to 
date, there is no generally accepted 
method to evaluate consistency with 
plans. The federal 11th Circuit Court 
of Appeals in Eide v. Sarasota County, 
908 F.2d 716, 727 (11th Cir. 1990), 
pointed out the difficulty in deter- 
mining consistency with the local 
plan. The Hide court noted there was 
a split between two Florida districts. 
The Fourth District in Southwest 
Ranches v. Broward County, 502 So. 
2d 931, 935 (Fla 4th DCA 1987), held 
that an action must only be consis- 
tent “in light of” all elements of the 
plan. This line of reasoning, which 
permits a balancing of plan provi- 
sions, was followed in the First Dis- 
trict inB.B. McCormick & Sons v. City 
of Jacksonville, 559 So. 2d 252 (Fla. 
1st DCA 1990). There, opponents as- 
serted a proposed landfill was incon- 
sistent with certain policies of the 
conservation/coastal zone protection 
element of the plan which pertained 
to freshwater wetlands. The site was 
zoned in the “governmental use” zon- 
ing classification which the court 
found permitted the proposed use. 
The city argued that in light of the 
elaborate mitigation, monitoring, and 
maintenance plans, the landfill pro- 
posal was consistent with the objec- 
tives of the plan. 

The First District Court of Appeal 
observed: 


[Clases which address the application of 
strict scrutiny to a zoning action which 
is facially inconsistent with the plan are 
distinguished from the instant case, in 
which the resolution of the issue of con- 
sistency is heavily dependent upon inter- 
pretation of the terms of the plan. Id. at 
page 257. 


* * * 


Under such circumstances, the explana- 
tion offered by the local body for conclud- 
ing that the project is consistent with the 
plan, despite suggestions to the contrary 
in the language of the plan itself, should 
not simply be accepted at face value. It 
should instead be carefully examined in 
light of the language of the plan with re- 
gard to whether the local government’s 
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rationale can be reconciled with the pro- 
visions of the plan. . . . Jd. at page 258. 


The court found that while the plan 
evidenced concern for the conserva- 
tion of wetlands and their functions, 
the city had demonstrated that its 
mitigation and preservation of the 
function of the wetlands supported 
the finding that the project was con- 
sistent with the plan. 

The balancing and weighing ap- 
proach employed by the First District 
in B.B. McCormick was also used by 
the Fifth District in St. Johns County 
v. Owings, 554 So. 2d 535 (Fla. 5th 
DCA 1989), rev. den., 564 So. 2d 488 
(Fla. 1990). There, the court reviewed 
by certiorari the county commission’s 
denial of the landowner’s application 
for rezoning. Finding that the com- 
prehensive plan could reasonably be 
interpreted to allow for commercial 
zoning in the area in question, the 
court quashed the denial. In sustain- 
ing the decision of the lower court, 
the Fifth District held that the court 
applied the correct law where it: 
weighed the opinion of the planning and 
zoning board that the small tract in ques- 
tion could not be zoned commercial with- 
out violating the plan, against the fact 
that the surrounding property on three 
sides was zoned for commercial use with- 
out violating the plan, as well as the opin- 
ion of an expert planner that the change 
would be consistent with the plan, and 
determined that the plan would not be 


violated by allowing the requested 
change. 


In reviewing the court’s decision in 
Owings, the Fifth District expressly 
approved the review and interpreta- 
tion of the comprehensive plan by the 
court and the weighing and balanc- 
ing of plan provisions. 

Conversely, in Machado v. Musgrove, 
519 So. 2d 629 (Fla. 3d DCA 1987), 
adopted en banc, 519 So. 2d 629 (Fla. 
3d DCA), the Third District held that 
a proposed zoning action must strictly 
adhere to all elements of the plan. 
Judge Cowart’s concurring opinion in 
Cape Canaveral v. Mosher, 467 So. 2d 
468, 470 (Fla. 5th DCA 1985), takes the 
latter, stricter position. The strict ap- 
proach to consistency was also followed 
by the First District inAlachua County 
v. Eagle’s Nest Farms, Inc., 473 So. 2d 
257 (Fla. lst DCA 1985). There, the ap- 
plicant sought a special use permit for 
a private grass airstrip. The planning 


The court 
determined that 
§163.3215 did not 
apply to actions 
brought by applicants 
since they do not 
seek to prevent an 
action ona 
development order. 


department’s report noted the area was 
“predominantly rural but not remote” 
and that further residential develop- 
ment was expected. The county’s plan 
contained the following goal: “Goal: To 
encourage the orderly, harmonious, 
and judicious use of land, and to pro- 
vide for the extension of the useful life 
of land.” It also contained the follow- 
ing objectives: “2. Protect land uses 
from encroachment of incompatible 
land use types” and “4. Encourage land 
use patterns conductive to neighbor- 
hood development.” 

To grant a special use permit, the 
county zoning ordinances required a 
showing that the proposed special 
use “could be granted without sub- 
stantial detriment to the public good” 
and “would not substantially impair 
the intent and purpose” of the plan. 
The Alachua County plan did not con- 
tain any specific provisions appli- 
cable to private airstrips. Addition- 
ally, the plan did not define 
“incompatible use.” Witnesses for the 
county testified that perceived fears 
associated with an airstrip could pre- 
vent orderly residential development 
of the area surrounding the 
appellant’s property. The court found 
that while the applicant had demon- 
strated the use could be granted 
without detriment to the public good, 
the applicant had failed to establish 
that the airstrip “would not substan- 
tially impair the intent and purpose” 
of the plan. 


Shifting Sands 


While lack of predictability in the 
method of determining plan consis- 
tency is troublesome to applicants for 
a development order, these difficul- 
ties pale in comparison to the dispari- 
ties in plan review created by the 
Supreme Court’s interpretation of 
§163.3215. 

The Florida Supreme Court in 
Parker v. Leon County, 627 So. 2d 476 
(Fla. 1993), created a paradigm shift 
in growth management law. It lim- 
ited the application of §163.3215 to 
actions brought by third party inter- 
venors to challenge local decisions 
granting applications for rezoning 
that such intervenors contend are 
inconsistent with the comprehensive 
plan. The court examined the 
statute’s express language in deter- 
mining that §163.3215 does not ap- 
ply to actions brought by applicants 
since they do not seek to prevent an 
action on a development order. Also, 
the denial of the rezoning does not 
affect the use or intensity or density 
of use on the property. The court con- 
cluded that the statute could not ap- 
ply to applicants. 

The holding is intriguing in light 
of language in the statute that a suit 
under §163.3215 is the “exclusive” 
procedure for challenging consistency 
of development orders, which by defi- 
nition include denials of development 
orders. Further, it does not account 
for a landowner who is aggrieved by 
the often-used tool of an “approval” 
with so many burdensome conditions 
that the use is rendered physically 
or economically impossible. Nonethe- 
less, Parker is the current state of the 
law. 

While Parker determined that only 
third person intervenors are entitled 
to bring an action under §163.3215, 
Parker did not expressly decide that 
§163.3215 contemplated a de novo 
review. The statute, however, does so. 
The intent of the act is to limit local 
government’s exercise of its zoning 
power and to provide a comprehen- 
sive review of governmental actions 
for consistency with plans. The 
Fourth District recently held that 
review of a development order for 
consistency with the comprehensive 
plan under §163.3215 is a de novo 
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review by the circuit court. Poulos v. 
Martin County, 700 So. 2d 163 (Fla. 
4th DCA 1997); see also Emerald 
Acres Inv. v. Board of County Com’rs 
of Leon County, 601 So. 2d 577(Fla. 
1st DCA 1992), rev'd, Parker, supra, 
holding §163.3215 establishes a 
statutory cause of action providing de 
novo review to a party adversely af- 
fected by a local government devel- 
opment order. 

In Marisol, the First District fur- 
ther undermined the rights of devel- 
opment order applicants and their 
supporters. Marisol and Lanvenir 
Properties sought to rezone their lot 
on U.S. A1A to construct a freestand- 
ing drug store. The circuit court 
granted certiorari and quashed the 
Jacksonville Beach City Council de- 
nial of the rezoning. The circuit court 
held that the denial departed from 
the essential requirements of law 
and failed to provide due process be- 
cause of the “Council’s erroneous de- 
termination that such zoning was 
inconsistent with the Plan.” 706 So. 
2d at 356. 

The First District Court of Appeal 
quashed the circuit court decision 
and held: 

Even where review entails “strict scru- 
tiny,” Board of County Commissioners of 
Brevard County v. Snyder, 627 So. 2d 469, 
475 (Fla. 1993), the circuit court is not 
authorized to decide questions of zoning 
policy or comprehensive plan consistency 


de novo. Local government has primary 
jurisdiction over such questions. 


706 So. 2d at 355. 

In sum, the First District deter- 
mined that local government’s legal 
interpretation of its comprehensive 
plan could not be reexamined by the 
circuit court. In doing so, the court 
severely limited the right of appli- 
cants to challenge consistency deter- 
minations. 


Where Do 
Landowners Stand? 

While the right of third party in- 
tervenors to a de novo determination 
of the consistency of development 
orders with the plan arguably has 
been established, what right of judi- 
cial review is afforded to other af- 
fected parties? 

Pursuant to Parker, applicants for 
a development permit which is de- 


nied may only seek review by certio- 
rari in circuit court. Other adversely 
affected parties who are proponents 
of a denied rezoning, such as adjoin- 
ing property owners whose property 
values would be enhanced by the re- 
zoning, are likewise limited in their 
opportunities for review. 

Limiting or denying meaningful 
review in situations where a devel- 
opment order is denied ignores the 
fact that local government’s interpre- 
tation of its plan can have far-reach- 
ing consequences and can adversely 
affect the lands of other landowners 
who are not parties to the zoning pro- 
ceeding. For example, a county’s in- 
terpretation of a plan that a certain 
use is prohibited at intersections af- 
fects adversely all owners of lands at 
all intersections. Under Parker, how- 
ever, none of these landowners has 
any right to appeal the county’s in- 
terpretation of the plan because the 
interpretation was made in connec- 
tion with the denial of a development 
order for another site. 

Arguably, providing persons oppos- 
ing a rezoning action with a de novo 
review while limiting the owner/ap- 
plicant to a review of the record cre- 
ates the incongruous situation in 
which landowners and supporters of 
a proposed rezoning whose financial 
interests may be impaired by an in- 
correct interpretation of the plan 
have fewer rights and a greater bur- 
den than third party opponents. This 
appears contrary to the express in- 
tent of the legislature which contem- 
plated that a circuit court would re- 
view actions of local government in 
light of the plan provisions to ensure 
that the rights of landowners were 
not taken without due process. Sec- 
tion 163.3194(4)(a) of the act pro- 
vides: 

(a)A court, in reviewing local governmen- 
tal action or development regulations 
under this act, may consider, among other 
things, the reasonableness of the compre- 
hensive plan, or element or elements 
thereof, relating to the issue justiciably 
raised or the appropriateness and com- 
pleteness of the comprehensive plan, or 
element or elements thereof, in relation 
to the governmental action or develop- 
ment regulation under consideration. The 
court may consider the relationship of the 
comprehensive plan, or element or ele- 


ments thereof, to the governmental ac- 
tion taken or the development regulation 
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involved in litigation, but private prop- 
erty shall not be taken without due pro- 
cess of law and the payment of just com- 
pensation. 


Snyder requires that the land- 
owner demonstrate consistency with 
the plan. Plan consistency is the first 
hurdle that must be cleared and, for 
this reason, has become a powerful 
tool for fighting any project which 
requires any development permit. 
The procedures used to ensure con- 
sistency is crucial to protecting the 
rights of all parties, not just oppo- 
nents to a rezoning. 

Quasi-judicial zoning hearings 
must afford some degree of due pro- 
cess. Coral Reef Nurseries, Inc. v. 
Babcock, 410 So. 2d 648, 652-653 
(Fla. 3d DCA 1982). Nonetheless, 
zoning proceedings are not con- 
ducted with the same niceties as liti- 
gation: “Quasi-judicial proceedings 
are not controlled by strict rules of 
evidence and procedure.” Lee County 
v. Sunbelt Equities, 619 So. 2d 996, 
1002 (Fla. 2d DCA 1993). 

Snyder held that boards are not 
required to make findings of fact and 
at least one case held there was no 
requirement that witnesses be 
sworn or for findings of fact and the 
right of cross-examination had been 
waived. City of St. Petersburg v. Car- 
dinal Industries Dev, 493 So. 2d 535 
(Fla. 2d DCA 1986). Applicants for 
development permits do not enjoy 
the same protections afforded to civil 
litigants. 

Proponents of a rezoning often 
prepare for the public hearing on 
their application without knowing 
whether there will be any opposition 
to the proposed rezoning action or 
what objections or issues the oppo- 
sition will raise. Local governments, 
confronted by increasingly lengthy 
agendas, commonly place time lim- 
its on testimony and presentation of 
evidence. Documentary evidence, 
such as scientific reports, traffic 
studies, and the like, are rarely read 
before local government’s decisions 
are rendered. While variance, excep- 
tion, and rezoning criteria usually 
are stated in a straightforward man- 
ner in the zoning code, local plans 
typically contain over a hundred 
“policies” and “objectives.” Operating 
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under due process by egg timer rules, 
it is virtually impossible to ensure 
that an adequate record is developed 
on every conceivable plan consis- 
tency issue that might be raised in 
such circumstances. To build bullet- 
proof records, applicants must retain 
a myriad of planning, transportation, 
and environmental experts to ad- 
dress or rebut every possible plan 
consistency issue that might be 
raised at the public hearing without 
any prior notice of those issues. Ev- 
ery governmental proceeding will 
become more time consuming, expen- 
sive, and complicated with applicants 
seeking to address issues that are not 
raised and to build records that may 
not be needed. 

Most cases to date which have con- 
sidered consistency have considered 
conflicts between future land use 
map (FLUM) designations and pro- 
posed rezonings. Few decisions have 
considered permitting actions such 
as the granting of building permits, 
exceptions, or variances where the 
applicable zoning district is consis- 
tent with the FLUM designation un- 
der the plan but the proposed use is 
alleged to be inconsistent with some 
other provision of the plan. That situ- 
ation is changing as opponents of 
development begin to exploit other 
provisions of plans, particularly 
those which are written vaguely. 

The net impact of Parker and 
Marisol on landowners is both sweep- 
ing and chilling. As stated, local col- 
legial bodies are held to far more le- 
nient due process requirements than 
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those in circuit court. Additionally, 
certiorari, like any appeal, is limited 
to the issues preserved below. The 
Fifth District has twice refused to 
allow introduction of issues in certio- 
rari review “which were not pre- 
sented before [the zoning authority 
below] at the public hearing.” First 
City Savings Corp. v. S&B Ptrs, 548 
So. 2d 1156, 1158 (Fla. 5th DCA 
1989), also citing Bataglia Fruit Co. 
v. City of Maitland, 530 So. 2d 940 
(Fla. 5th DCA 1988). 

Parker means that the applicant 
must prepare to show consistency 
with all elements and all provisions 
of the plan while third parties may 
sit back and wait until the last 
minute of the final public hearing on 
the matter. In fact, opponents need 
not raise any plan issues on the 
record at any public hearing. The first 
time the applicant may learn of the 
purported plan inconsistency may be 
upon receipt of the §163.3215 notice 
up to 30 days after the hearing. One 
doubts that this is what the legisla- 
ture had in mind. 

Since all cases under §163.3215 
review the development order for 
consistency with the plan de novo, 
there is no consideration of the zon- 
ing body’s consistency analysis, let 


alone its conclusion. Conversely, 
Marisol means that a circuit court 
must defer to the zoning body’s legal 
analysis of plan consistency. A circuit 
court cannot determine whether lo- 
cal government’s interpretation of 
the plan was correct, but only 
whether there was substantial evi- 
dence to support the incorrect inter- 
pretation that was made. A circuit 
court cannot quash the decision un- 
less the record is bereft of support for 
the consistency determination, which 
is an unlikely scenario. 

Snyder imbued local zoning cases 
with more procedural requirements 
to protect the applicant from politi- 
cally based zoning decisions. Parker 
and Marisol combine to undermine 
landowners’ rights to appeal incor- 
rect consistency determinations and 
leave local governments with few re- 
straints on their plan interpreta- 
tions. When development orders are 
denied, local governments, like 
Humpty Dumpty, are the masters of 
the words in their plans and there is 
little a landowner can do to remedy 
the situation. The legislature should 
amend §163.3215 to level the play- 
ing field for consistency challenges 
and provide due process to all par- 
ties. O 


What do you and this 
turtle hatchling have in 
common? 


When your birthday rolls around 


tag, remember to purchase the 
new sea turtle tag. Proceeds from 
tag sales go exclusively to protect 
Florida’s endangered marine 
turtles. So do your part to ensure 
little hatchlings like this one get to 


and it’s time to renew your license 


Stop by your local auto tag office for more information. 


have a happy birthday. For current 
sea turtle information, please call 
the Florida Department of 
Environmental Protection, Bureau 
of Protected Species 
Management at: 

(850) 922-4330 
http://www.dep.state.fl.us/psm/ 
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Betwixt ’N Between PIL and PLP: The Public 
Interest Lawyer and Decisions in Nonprofits 


icture this: you are doing 

your pro bono hours by 

serving on the board of a 

charity debating the sale of 
some donated stock at a price 50 
percent over the current trading 
value. Everyone present knows that 
the proceeds will benefit a major 
community project. After listening to 
50 minutes of debate one trustee 
“calls the question,” although it ap- 
pears others would like to continue 
the discussion. Your advice is sought: 
Should the chair disregard the re- 
quest or permit discussion to go on? 
Based on your counsel the board 
votes to end the debate and then to 
sell the stock at the suggested profit. 
Some community activists become 
incensed: They feel if deliberation 
had only been permitted a little 
longer, the majority of trustees would 
have been convinced to hold out for 
an even Jarger profit. An action is 
filed against the trustees. The com- 
munity is in an uproar because the 
park that was going to be built with 
the proceeds from the intended sale 
is now on hold and there is growing 
public sentiment that only fools 
would not be satisfied with a 50 per- 
cent profit. You are on the hot seat 
since it was your procedural advice 
the chair followed; if she had only 
ignored the call for the previous 
question and permitted the debate 
to go on, she would not be faced with 
all this dissent. 

Sound far fetched? Not necessar- 
ily. In a Delaware Supreme Court 
case of 1985, Smith v. Van Gorkom, 
488 A.2d 858, directors were found 
grossly negligent after deliberating 
for two hours on the sale of stock 
with a similar profit margin. The 


by Cami Green 


A necessary goal for 
all PIL lawyers should 
be the ability to guide 
the governing boards 
of nonprofits into fair 
and expedient actions 
that stand up to 
legal challenges. 


court said this was not a reasonable 
amount of time. But are you expected 
to know this, as you are good- 
heartedly giving your pro bono hours 
to a charity, be it as a regular mem- 
ber of the board, legal counsel, or 
parliamentarian? If there is such a 
thing, should you be adding parlia- 
mentary law to your area of practice? 
What if you did offer procedural ad- 
vice although you were retained as 
counsel but another trustee, who is 
not a lawyer, was the appointed par- 
liamentarian? 

These questions give cause to the 
exploration of two primary reasons 
for the connection between what has 
traditionally been called parliamen- 
tary law and procedure — PLP! — 
and the public interest lawyer. First 
and foremost, the increased require- 
ment for pro bono work by members 
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of the Bar has resulted in a growing 
interest in the effectiveness of meet- 
ings by deliberative bodies to which 
lawyers today give their personal 
time generously. Second, the failure 
to recognize this part of the nonprofit 
area as a legitimate, albeit small, 
aspect of law raises serious issues 
of liability both for the organization 
and counsel. Against the back-drop 
of a large increase in the number of 
decisions contested by individuals 
aggrieved by a lack of justice and 
sometimes dignity in the decision- 
making process, the PIL lawyer — and 
anyone representing a nonprofit cor- 
poration, for that matter — would be 
well served by taking a closer look at 
the implications of lacking knowledge 
in this area. It is no longer sufficient 
to maintain that good management 
principles and general organizational 
skills will protect the governing boards 
from being sued by one of their own 
who is unhappy with the outcome of a 
particular decision, or someone else 
with standing.” 

While this is not the appropriate 
forum to establish a perfectly sound 
case for some rules of conduct in 
meetings now being a legitimate — 
albeit inconsistent — part of the law, 
a brief argument is offered. In con- 
junction with it, it is imperative that 
the concept of charities and 
nonprofits also be briefly estab- 
lished. Once these two prerequisites 
are met, we can proceed with exam- 
ining the role of the PIL lawyer in 
this context. 


PLP: Law or Procedure? 
Originating from the procedure 

used for deliberations in British Par- 

liament, parliamentary law tradition- 
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ally equaled the process used only by 
legislative assemblies. Upon the con- 
clusion of the Civil War, with a subse- 
quent surge in the number of civic or- 
ganizations, it became necessary to 
devise appropriate rules for the deci- 
sion-making process of nonlegislative 
bodies also. To fulfill this need General 
Henry Robert self-published a book of 
rules for volunteer organizations of all 
kinds, which, to some, including the 
courts, became “law.”’ 

With a general increase in the liti- 
giousness of our society came a cor- 
responding reluctance to accept 
manuals written by nonlawyers as 
the sole model for the conduct of 
meetings. When organizations began 
incorporating these operating norms 
in bylaws and charters, often they 
found that the courts were not will- 
ing to enforce them. Some scholarly 
argument also ensued on the true 
nature of these rules and the ABA 
entered the picture when one of its 
presidents called for legal educators 
to stop neglecting’ what has been 
called a “blind spot of the law.” 

Today, statutory provisions’ fre- 
quently control meeting procedure 
previously defined only in the 
organization’s internal documents. In 
addition, there is a fast-growing body 
of precedents as dissenters no longer 
accept a “decision” by their organi- 
zation but seek judicial intervention. 


To the extent internal rules of proce- 
dure are reviewed by the courts, they 
have become common parliamentary 
law based on the doctrine of stare 
decisis. 

The courts, however, have repeat- 
edly said that they will not consider 
matters until all internal remedies 
have been exhausted, nor are they 
willing to disturb decisions made by 
an organization acting within the 
scope of its own powers.® It seems the 
lack of due process and the violation 
of an individual’s rights remain the 
only clearly defined areas where the 
courts will consider the procedural 
aspects of a particular decision-mak- 
ing body. 


Nonprofit v. 
For-Profit Business 

When accepting a pro bono role, 
counsel should first and foremost be 
concerned with the nature of 
nonprofits. Most frequently they are 
equaled with charities or, more nar- 
rowly, with tax-exempt organizations 
when indeed they encompass both 
and also in a broader sense include 
more. Although the revised 1988 
Model Nonprofit Corporate Act fails 
to define these organizations, it does 
include the three main categories to 
which the PIL lawyer gives his or her 
service: 

a) Public benefit corporations, such 


as museums, schools, hospitals with 
either a public or charitable purpose. 

b) Mutual benefit corporations, for 
the good of members only. Pertinent 
examples are chambers of commerce, 
membership organizations, clubs, 
and labor unions. 

c) Religious corporations which 
advance or maintain religious goals. 

Unfortunately, the act does not con- 
sider all nonprofits: For one, it only 
deals with incorporated entities. Al- 
though it is estimated that half of all 
organizations in this country are 
nonprofits and up to 90 percent of 
them are incorporated, the PIL law- 
yer should be mindful of the 10 per- 
cent operating in another form and, 
therefore, perhaps bound by proce- 
dural rules in other governing stat- 
utes. Within nonprofits, volunteer 
organizations must also be distin- 
guished from others as members of 
the former are less likely to enter into 
a legal dispute over an undesirable 
decision. 

Because nonprofits frequently have 
an aura of being tied to a good cause 
or public money, and therefore respond 
to a“higher authority,” they must dem- 
onstrate some sort of legitimacy of 
structure and hierarchy in the deci- 
sion-making process. Without it, ac- 
tions cannot appear rational and ob- 
jective. In a for-profit corporation, the 
overriding concern is always the effect 
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of the bottom line on shareholders, 
sometimes to the extent seen in Van 
Gorkom, and deliberations in each le- 
gal entity may, therefore, depend on 
totally different but critical variables. 


PLP: Structure, 
Not Strait-Jacket 

The traditional manuals of proce- 
dure, as well as lay people trained in 
common methods for the majority 
based decision, usually maintain that 
without operating norms defined by 
them, organizations cannot function. 
What they fail to consider is that 
rules and regulations can also be 
strait-jackets, modes of control, ma- 
nipulated to the advantage of one 
person or group only. This kind of 
counsel ignores principles of common 
parliamentary law that may be con- 
trary to promulgated norms. For in- 
stance, traditional manuals prohibit 
meetings from proceeding without a 
quorum but the courts have held, and 
many state statutes have incorpo- 
rated this (e.g., California, D.C., New 
York), that they may proceed when 
the required number of members is 
missing for a variety of reasons.” 

Although the traditional sources 
may be considered archaic, too com- 
plicated, and out-of-touch with the 
legal realities of today, their place is 
firmly set in the role they have 
played in outlining for the courts the 
general direction of the majority 
based decision-making process. Sup- 
ported by the literature and judicial 
interpretations, five key points are 
highlighted below: 

1) Agenda. Often containing sug- 
gested time frames for each item of 
business, an agenda must never be 
misunderstood to restrict members in 
accomplishing their purpose. With the 
exception of annual meetings, statu- 
tory provisions seldom regulate indi- 
vidual items of business and existing 
case law does not either clarify what 
might be an “accepted” format for what 
is simply a road map for meetings. 
What follows is a synthesis of the most 
commonly used pattern: 
¢ Introductory Matters. The presid- 
ing officer convenes the meeting with 
a statement of its nature. For 
nonlegislative bodies, roll calls are 
not necessary and a quorum is pre- 
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sumed present unless challenged. It 
is vital to formally approve the min- 
utes of the previous meeting since 
they constitute prima facie evidence 
of all actions and are important in 
case of subsequent litigation. The 
treasurer’s report is then merely pre- 
sented as a report and is not adopted, 
accepted, or approved but filed with 
the corporate documents. What fol- 
lows next, reports of officers and com- 
mittees, may well be the life-line of 
the organization, since most work 
should be done through them. Rec- 
ommendations from a committee 
must go to the superior body for 
amendment, adoption, or rejection. 

© Main Body. When a proposal for 
action comes to the floor without go- 
ing through a committee, it does so 
as new business. This requires ap- 
proval by the majority and includes 
anything not previously acted upon. 
Although complicated rules of mo- 
tions prevail for presenting matters 
for a vote, form is not as important 
as laymen proclaim. As Common- 
wealth ex rel. Fox v. Chase, 403 Pa. 
117, 122 (1961), proclaimed, what 
matters is a clear intent and 
Rothstein v. Manuti, 235 F. Supp. 48 
(S.D.N.Y. 1964), further clarified that 
there will be no appeals to a judicial 
“Grand Parliamentarian.” However, 
it is always best to follow some order 
so that when a decision is contested 
there is a consistent and recorded 
format. 

* Concluding Matters. Announce- 
ments are purely informative, non- 
controversial items not requiring any 
discussion or action. Up until the 
time of a meeting being declared, or 
voted adjourned, any item of business 
may still be brought to the attention 
of the body. 

2) Presiding Officer. Frequently 
asked to preside over meetings of u 
nonprofit, the PIL lawyer must be 
comfortable with the role of an im- 
partial facilitator whose will is not 
binding,’ and who has no greater in- 
herent powers than anybody else.° By 
remaining in a neutral role when 
presiding, counsel must facilitate 
participants wishing to present mo- 
tions and never deny access to any 
meaningful debate. The courts have 
further defined the president’s posi- 


tion as that of a person required to 
maintain the order and dignity of a 
meeting. This demands structure and 
form of process. 

Yet, presidents are not precluded 
from sharing convictions or express- 
ing civic consciousness. They may 
well be advocating their “own” 
agenda through traditional leader- 
ship skills as well as the legal means 
of convincing the membership, such 
as through lobbying, of the benefits 
of their vision for the organization. 

3) Member of the Board. Often, PIL 
lawyers are asked to serve on the 
board of a nonprofit as officers or di- 
rectors. This carries with it a duty of 
participation, sometimes defined as 
a “duty to attend.” To protect them- 
selves, elected or appointed trustees 
should always model appropriate 
behavior for bringing an action to a 
vote. While all PLP manuals struc- 
ture the decision-making process as 
a very formal set of rules, this usu- 
ally is the area where the most op- 
position exists against all norms. Yet, 
this is exactly the point upon which 
subsequent litigation may turn: Was 
there a “decision” and, if so, was it 
“legally” made? 

Organizational experts have long 
argued that effectiveness suffers 
where formality intrudes. Particu- 
larly PIL lawyers who give freely of 
their pro bono time must find that 
elusive balance between process and 
task: the application of decision-mak- 
ing rules formal enough to stand up 
to a legal challenge and not so re- 
laxed as to encourage or demand ju- 
dicial intervention by dissenters, and 
accomplishing the goals. For in- 
stance, if a president cuts off debate 
at his or her own pleasure, counsel 
has to decide whether this is an in- 
fraction worth appealing through the 
normal PLP process or one that 
should be overlooked for “political” 
reasons in order to get things done. 

4) Secretary. The PIL lawyer as sec- 
retary of a nonprofit is in a very domi- 
nant position, particularly as there 
is a current trend to permit summa- 
rized and editorialized comments in 
the written record. This concentrates 
the power with one person. By filter- 
ing and analyzing remarks made 
during debate, the secretary not only 
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influences the perception of partici- 
pants but shapes the issues while 
controlling the significance of the 
decisions. As minutes are prima fa- 
cie evidence of what transpired at a 
meeting, this can have a devastating 
effect on the discovery process and 
ensuing litigation. Correctly, then, 
minutes record only actions taken 
during a meeting and never the pre- 
ceding debate. Normally, dissent is 
not recorded but in an ensuing legal 
dispute, this may be an invaluable 
part of the record. Sometimes, mem- 
bers demand, or the presiding officer 
directs, certain comments to be or not 
be entered in the minutes. In Field v. 
Oberwortmann, 148 N.E.2d 600, cert. 
denied, 358 U.S. 833 (1958), the court 
ruled this impermissible. 

5) Contractual PLP. Membership in 
an organization has been construed 
as a contract!° between members and 
their organization. When internal 
documents, such as bylaws, incorpo- 
rate a manual of procedure or other 
rules on the decision-making process, 
they become binding. Therefore, 
counsel may well be in the peculiar 
situation where, on one hand, the law 
must be upheld but, on the other 
hand, operational effectiveness can- 
not be reached if the adopted manual 
or unbending and archaic norms are 
fully applied. Often, the organization 
will then on its own, or with the si- 
lent blessing of counsel, ignore all 
rules or, worse, create its own on a 
case-to-case basis without support of 
legal precedence. This, of course, 
opens the door for claims of abuse 
and denial of equal justice. However, 
since the courts apply rules of PLP 
with varying degrees of consistency, 
it is nearly impossible to anticipate 
to what extent an organization will 
be held to the very rules it has agreed 
to uphold. 

PIL lawyers as trustees of a non- 
profit have the additional duty of care 
and this may include a self-exami- 
nation of whether decisions are made 
in agreement with any statutory re- 
quirements or special rules adopted 
by the members. Thus, before accept- 
ing any role within a nonprofit, it is 
wise to review the internal documen- 
tation for the PLP process. It is also 
the educated counsel who audits the 


paper trail of decisions, the minutes, 
to assess prospective trouble. 


The Future for PIL and PLP 

It is a well-established American 
tradition that the minority in repre- 
sentative democracies, such as non- 
profit corporations, is expected to 
subordinate its will to that of the 
majority which serves as a fiduciary 
for the nonprevailing side. But from 
the growing body of case law, it is 
apparent that where the operating 
norms for the decision-making pro- 
cess either are not equitably applied 
or are nonexistent, the minority is 
demanding a role not only in shap- 
ing the process but in the decisions 
themselves. When this is directed to 
the courts, judicial guidelines are 
beginning to evolve for what up un- 
til now has been a typically 
overdefined and overcontrolled set of 
rules and regulations. 

Adding to the changing nature of 
this area of common parliamentary 
law is another aspect of the contrac- 
tual theory, which takes the power to 
make rules from all parties involved 
and gives it to a lesser number, i.e., 
to the prevailing members. Thus, 
trustees adopting bylaws do not 
unanimously have to agree on the 
subsequent process for making deci- 
sions. This may, of course, color their 
deliberations and votes — the PLP 
process — at a later date and mate- 
rially affect the direction of the non- 
profit. 

Paradoxically, and with few excep- 
tions, knowledge of PLP is still 
mainly disseminated by lay people 
serving as proponents for a subject 
wrought with legal implications af- 
fecting all lawyers involved with non- 
profit corporations, both personally 
and professionally. To protect them- 
selves, it is incumbent upon PIL law- 
yers to gain the needed proficiency 
in majority based decisions through 
self-study and research" or active 
participation in organizations, spe- 
cifically those promoting professional 
growth and leadership skills that can 
be transferred from one forum to an- 
other. Primary among them is the 
Bar, particularly those sections of it 
relevant to counsel in the nonprofit 
arena. 


A necessary goal for all PIL law- 
yers should be the ability to guide the 
governing boards of nonprofits into 
fair and expedient actions that stand 
up to legal challenges. They can do 
so by looking at organizations as sys- 
tems that can never be fully rational 
nor function in a predetermined 
mode of rules and regulations. In- 
stead, focus must be on PLP as an 
evolving area of the law where old 
manuals give way to judicial guide- 
lines. It is this perspective that chal- 
lenges counsel caught between a lack 
of understanding for PLP and the 
desire to be of service. O 


1 The acronym, PLP, is the natural term 
of choice for a subject which, when spelled 
out, is often erroneously believed to be 
substantive law by practicing lay people. 

2 State statutes permit a variety of par- 
ties to sue a nonprofit: e.g., consumers, 
the IRS, state agencies, attorneys general, 
employees, donors, and, in at least one 
state (California), unrelated third parties 
adversely affected by an action. 

3 Biack’s Law Dictionary cites Robert’s 
manual as an example of parliamentary 
law. See also Lecht v. Stewart, 483 A.2d 
1079, 1081 (R.I. 1984). 

4D. MaxweEL., Books For Lawyers, 41 
A.B.A.J. 950 (Oct. 1955). 

5 In addition to state statutes on 
nonprofits, a federal code (the Landrum- 
Griffin Act, 73 Stat. 522 (1959), 29 U.S.C. 
4111), regulates the procedure of labor 
unions. 

§ See, e.g., Wiglesworth v. Teamsters, 552 
F.2d 1027 (4th Cir. 1976); Sanstead uv. 
Freed, 251 N.W.2d 898 (N.D. 1977). 

7 See, e.g., Duffy v. Loft, Inc., 152 A. 849 
(1930). 

8 See, e.g., Roti v. Washington, 450 
N.E.2d 465, appeal denied, 450 N.E.2d 
336. 

9 See, e.g., Mapp v. Lawaetz, 882 F.2d 49 
(3rd Cir. 1989). 

10 For more on contractual issues of PLP 
see, e.g., H. OLEck, Nonprofit Corpora- 
TIONS, ORGANIZATIONS AND ASSOCIATIONS 
1238 ff. (Prentice Hall, 5th ed., 1988). 

1 For the law surrounding the mechan- 
ics of meetings see H. OLEck & C. GREEN, 
PARLIAMENTARY LAW AND PRACTICE FOR Non 
ProriT ORGANIZATIONS (ALI-ABA, 1991). 


Cami Green (LL.B., M.C.L., current 
Ph.D. candidate), Miami, is formerly of 
the University of Miami School of Law. 
Consultant to nonprofit corporations on 
the majority-based decision-making pro- 
cess, she is also an author of the chapter 
on meeting procedure, The Florida Bar 
Leaders Handbook. 

This article is submitted on behalf 
of the Public Interest Law Section, 
Deborah Schroth, chair, and Scott Roth, 
editor. 
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Business Entities 

by Arthur Norman Field and Morton 
Moskin 

Reviewed by James M. Herron 

What a shame for my clients that 
this wonderful three volume 
deskbook did not exist when I 
started practicing corporate law 35 
years ago. New York and Delaware 
Business Entities: Choice, Formation, 
Operation, Financing and Acquisi- 
tions is simply the best hands-on, 
practical reference source I have 
ever encountered, and I reeommend 
it highly to all Florida corporate law- 
yers, including in-house counsel, who 
give advice on New York and Dela- 
ware corporate issues (and who of us 
does not?). 

This work, edited under the super- 
vision of Arthur Norman Field and 
Morton Moskin, both distinguished 
corporate lawyers at Shearman & 
Sterling and White & Case, respec- 
tively, benefits tremendously by vir- 
tue of excellent, uniformly well writ- 
ten advice, intelligently presented, 
by experts in their fields. Thirty-nine 
authors, including four from Dela- 
ware and two from Massachusetts, 
have written 36 chapters spanning 
every important aspect of corporate 
practice, such as the formation, or- 
ganization, management, operation, 
termination, and dissolution of New 
York and Delaware corporations, 
partnerships, and limited liability 
companies; REITS; Delaware and 
Massachusetts business trusts; do- 
mestic and overseas investment 
funds; corporate governance; tender 
offers and responses; mergers and 
acquisitions; financing (public, non- 
public, and project); insurance and 
indemnification. Every chapter be- 
gins with a very thorough scope note 
describing its contents and almost 
every chapter contains a number of 
useful forms, all of which are in- 
cluded with identical text and punc- 


tuation on two diskettes accompany- 
ing the set. 

The chapters on public financing, 
nonpublic financing, and project fi- 
nance by Richard F. Langan, Jr., A. 
Sydney Holderness, Jr., and Eugene 
W. Goodwillie, Jr. and Troy 
Alexander represent the best presen- 
tation of this complex material I 
have ever seen. In Public Financing 
Mr. Langan reviews factors to be con- 
sidered in whether to utilize public 
or private financing, the many and 
varied practices relating to public fi- 
nancing, e.g., the letter of intent, due 
diligence, SEC review, selling secu- 
rity holder procedures, the under- 
writing agreement, opinion of coun- 
sel, etc., the roadshow, issues 
relating to the Private Securities 
Litigation Reform Act and recircu- 
lation issues, all presented in unusu- 
ally readable, helpful style. Mr. 
Holderness’ chapter, Nonpublic Debt 
Financing, guides the reader 
through the forest of issues sur- 
rounding this difficult topic with 
ease and the section on leveraged 
leasing is extremely useful. Finally, 
in Project Finance, Goodwillie and 
Alexander were able, in the space of 
44 pages, to define the problems, 
explain the vocabulary, identify the 
players, outline the issues, and dis- 
cuss the typical major problems en- 
countered in project finance so well 
that even I could understand and 
deal with them. Remarkable! 

The chapters on Asset Sales, Se- 
lecting Entities for Non-US. Inves- 
tors, Professional Practice and Not- 
for-Profits, Rating Agencies and the 
Rating Process, Piercing the Corpo- 
rate Veil and Obtaining RelevantTax 
and Corporate Status Documents 
are very helpful and, like the other 
material in this work, extremely well 
written and well organized for the 
busy and harried practitioner. 

This three-volume set, hardbound, 
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2,968 pages, along with ASCII 
disk(s) of forms, can be purchased 
from West Group for $295 per set, 
by calling West at 1-800-328-9352. 
Arthur Norman Field, Morton 
Moskin, the authors, the New York 
County Lawyers Association, and the 
West Group have made an immea- 
surable contribution to the ability of 
corporate lawyers to give sound ad- 
vice to our clients on a myriad of 
complex, important issues. 


James M. Herron is a Florida Bar 
member in Miami. 


Offshore Financing: 
Security and Insolvency 
by David Harvey 

In the wake of the Barings debacle 
and with theAsian crisis, banks seek 
certainty whenever financing 
against security. 

Offshore Financing: Security and 
Insolvency contains essential infor- 
mation, in one source, for anyone 
seeking to ensure they are obtain- 
ing bulletproof security in transac- 
tions involving offshore jurisdiction. 
It also explains how insolvency re- 
gimes operate in the principal off- 
shore centers and the circumstances 
in which these can overturn or, 
through a moratorium, frustrate a 
lender’s security. 

The guide provides a detailed 
source of reference to the relevant 
rules and regulations of the offshore 
jurisdiction. Each jurisdiction has an 
explanation of the types of company 
that can give security and how they 
operate. The types of security avail- 
able in each offshore jurisdiction for 
different kinds of assets are set out, 
and the commentary then provides 
practical guidance on the procedure 
and formalities for taking and per- 
fecting security under each 
jurisdiction’s own system of the law 
and for avoiding challenges in an 
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insolvency by creditors or liquidators. 

The commentary is supported by 
annexes containing important mate- 
rials, such as examples of the official 
forms that must be used for register- 
ing security, extracts of key legisla- 
tion on taking and setting aside se- 
curity, and on local winding up and 
moratoria procedures, and specimen 
security documents. 

David Harvey is qualified as a so- 
licitor at Slaughter & May, London, 
and a partner at City of London law 
firm, Theodore Goddard. 

Offshore Financing: Security and 
Isvolvency is a two-volume looseleaf 
publication and may be ordered from 
Sweet & Maxwell Limited, 21-27 
Lamb’s Conduit St., London WC1IN 
3NJ, telephone 0171 420 7621. It 
sells for approximately $500 or £250. 


Hospital Security 

Avoiding Liability in Hospital Se- 
curity is a casebook of over 100 court 
decisions affecting security opera- 
tions in hospitals and other health 
care facilities. The cases cover pre- 
mises liability, inadequate security 
and safety, employment matters, pa- 
tients’ rights, professional responsi- 
bility, civil rights, and constitutional 
issues. 

It is fully indexed by subject mat- 
ter, by names of the parties to the 
case, and by jurisdiction. 

This book is available for $97 plus 
$7.45 for shipping and handling from 
Strafford Publications, Inc., 590 
Dutch Valley Rd. N.E., Postal Drawer 
13729, Atlanta,GA 30324-0729, 800/ 
926-7926. 


Business Planning 

Business Succession Planning and 
Beyond: A Multidisciplinary Ap- 
proach to Representing the Family- 
Owned Business, published by the 
ABA Section of Real Property, Pro- 
bate and Trust Law, trains lawyers 
to serve entrepreneurial families by 
providing insight on client advocacy 
that is more humanistic, market- 
driven, and client-friendly due to the 
unique characteristics and sensitivi- 
ties linked to such enterprises. 

The book explains how and why it 
is important that the lawyer view the 


family as a powerful organization 
and emotional force while working to 
facilitate rather than advocate. It is 
broken into eight chapters, each giv- 
ing illustrations and tips on conduct- 
ing family-owned business legal 
work, leading up to the ultimate chal- 
lenge of providing for succession of 
the family business. 

Authors Joe M. Goodman and Dirk 
R. Dreux IV acknowledge that the en- 
trepreneurial client comes with a set 
of problems that are best tackled 
through a multidisciplinary ap- 
proach. 

Business Succession Planning and 
Beyond is available for $74.95 for 
section members and $84.95 to oth- 
ers, plus $5.95 for shipping. Call the 
ABA Service Center at 800/285-2221 
to order. 


The Street Lawyer 
by John Grisham 
Reviewed by Jacalyn N. Kolk 

In a powerful story, John Grisham 
tells it like it is on both sides of the 
street. Michael Brock is a big firm 
corporate lawyer, an antitrust spe- 
cialist. Mordecai Green is a poverty 
lawyer, trying to keep a legal clinic 
open. The catalyst that brings the two 
worlds together is the homeless “Mis- 
ter.” 

Mister says very little, actually. 
Both lawyers say a lot, but it is 
Mister’s story that provokes the clash 
between the two worlds. The conflicts 
Grisham presents seem real no mat- 
ter what setting you work in. 

For Michael Brock, the clash plays 
itself out not only in his work, but 
also in his home life. It is clear in the 
beginning that Michael’s communi- 
cation with his wife is difficult and 
that the marriage is probably failing. 
Perhaps both parties wanted their 
marriage to be important, but the de- 
mands on him as an associate aim- 
ing for partnership and those on her 
as a medical student and surgical 
resident did not leave enough to give 
the relationship a chance. The mar- 
riage seems almost irrelevant to the 
story, but it may be only a symbol of 
some vague, overall discontent that 
left Michael Brock open to pondering 
Mister’s problems. 

Nine lawyers in Michael’s firm 


shared the experience with Mister. 
Only Michael looked further into 
Mister’s predicament. What he finds 
in his firm, in himself, and in society 
makes up Grisham’s story. One dirty 
little secret was all it took to bring 
them all together. In the end, Michael 
is charged with being a thief. How he 
resolves this predicament makes 
compelling reading. The surprise 
ending makes us all winners, 
whichever side of the street you are 
on. 

The Street Lawyer is entertaining | 
and it may stir some of us to pay more 
attention to the world around us. It 


is published by Doubleday. 

Jacalyn N. Kolk practices with 
Hilton, Hilton, Kolk & Roesch, PA., 
Panama City. 


Trade Secrets 

A new guide for intellectual prop- 
erty attorneys gives immediate com- 
prehensive answers to questions re- 
garding U.S. trade secret law. Trade 
Secrets Protection and Exploitation, 
published by The Bureau of National 
Affairs, Inc., identifies clients’ rights 
and limits in this fast-changing le- 
gal area. 

Authors Jerry Cohen and Alan S. 
Gutterman share practical insights 
on trade secrets of intellectual prop- 
erty rights, including how to apply 
federal law to prevent loss of valu- 
able information; how to resolve dis- 
putes, including litigation and alter- 
native methods; private parties’ 
rights and obligations in licensing; 
the U.S. government and foreign gov- 
ernments as players; and recent 
changes in federal law relating to 
trade secrets. 

Appendixes include the text of stat- 
utes and regulatory materials, 
sample agreement forms, and prac- 
tice checklists that save time in case 
preparation. In addition, the authors 
will provide periodic online updates 
and practice tips via the BNA Books 
home page on the Internet. 

Cohen is a partner in Perkins, 
Smith & Cohen LLP, Boston, and 
Gutterman is a sole practitioner in 
Oakland, California. 

Trade Secrets Protection and Ex- 
ploitation (627 pages) costs $115 plus 
tax, shipping, and handling and may 
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be purchased from BNA Books, P.O. 
Box 7814, Edison, NJ 08818-7814, 
800/960-1220. 


Black Judges on Justice 
by Linn Washington 

From in-depth interviews with 
judges of all backgrounds, Black 
Judges on Justice presents an ex- 
traordinary range of outspoken views 
and insights on justice and racial 
prejudice in America. 

From such persons as Leon 
Higginbotham and Constance Baker 
Motley (the first black female federal 
judge), the testimony of these judges 
provides penetrating analysis on the 
role of the jurist, on the daily mal- 
functioning of the courts, and on the 
future of the judicial system itself. 
The book looks at problems facing us 
as a nation and makes an important 
contribution to understanding how 
race and justice are intertwined. 

Linn Washington is former special 
assistant to Chief Justice Robert N.C. 
Nix, Jr., of the Supreme Court of 
Pennsylvania. He teaches at Temple 
University. 

Black Judges on Justice, 288 pages, 
is available in paperback for $16.95 
from The New Press, 450 West 41st, 
NY, NY 10036, 212/629-8081. 


Patent Application Forms 

Patent practitioners now have the 
22 most used forms routinely filed in 
the U.S. Patent and Trademark Of- 
fice in an easily customizable word 
processing format with Patent Appli- 
cation Forms on Disk With Guide, 
published by The Bureau of National 
Affairs, Inc. 

Unlike the PTO’s suggested elec- 
tronic forms, these are adaptable for 
a variety of word processing systems 
with a guide containing the enhanced 
form as it appears on the disk; the 
PTO’s original, suggested form for 
comparison; advice on filing the en- 


=BooksNow 


To order these books, (24 hrs, 365 days), 
call 800/962-6651, ext. 5700 or visit us at 
http://www.booksnow.com 


hanced form; and relevant provisions 
from the U.S. Code, Code of Federal 
Regulations, and Manual of Patent 
Examining Procedures for reference. 

Patent Application Forms on Disk 
With Guide costs $125 plus tax, ship- 
ping, and handling and may be pur- 
chased from BNA Books, P.O. Box 
7814, Edison, NJ 08818-7814, 800/ 
960-1220. 


Dispute Resolution 
in Nursing Homes 

The American Bar Association 
Commission on Legal Problems of 
the Elderly has published Keep Talk- 
ing, Keep Listening: Mediating Nurs- 
ing Home Care Conflicts which pro- 
vides insight on the nursing home 
setting, the spectrum of disputes 
arising in long term care, and state 
of the art alternative dispute resolu- 
tion. 

In addition to being of interest to 
the legal profession, gerontologists, 
social workers, long term care pro- 
viders, health professionals, dispute 
resolution experts, policymakers, and 
others intrested in health and aging 
will find it educational and provoca- 
tive. 

Keep Talking, Keep Listening is 
available for $20, plus $3.95 for ship- 
ping by calling the ABA Commission 
on Legal Problems of the Elderly at 
202/662-8690 or the ABA Service 
Center at 800/285-2221. 


Telecommuting for Lawyers 
by Nicole Belson Goluboff 

The ABA Law Practice Manage- 
ment Section’s latest book, 
Telecommuting for Lawyers, helps the 
lawyer plan and monitor a success- 
ful telecommuter program. 

Golubogg shares the tools, policies, 
and monitoring systems to make this 
an effective working arrangement. 
Her book covers every aspect of 
telecommuting, from writing and 
submitting a proposal to developing 
policies, training, budgeting, super- 
vising participants, and evaluating 
the program. Forms include a sample 
outline proposal, pretraining survey, 
and a six-month evaluation. 

Goluboff, a litigator in New York 
City, is chair of the Subcommittee on 
Telecommuting of the ABA Young 
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Lawyers Division Women in the Pro- 
fession Committee. 

The book (176 pages) sells for 
$49.95 or $39.95 for LPMS members. 
Call 1/800-285-2221 to order and re- 
fer to product code 511-0401. 


Tales of Legal Madness 
by Joseph Matthews 

The Lawyer Who Blew Up His Desk 
and Other Tales of Legal Madness is 
a collection of true tales from trial 
lawyer Joseph Matthews. These sto- 
ries are closely observed portraits of 
courtroom lawyers, their cases, and 
the humans inside them. Some sto- 
ries focus on their hectic, high- 
stressed, and often barely sane lives, 
while others are sharp, polemical at- 
tacks on cynical and celebrity law- 
yers, and on the very system itself. 

From a startling inside look at the 
work of a besieged public defender to 
the audacious tale of how Matthews 
smuggles an entire gourmet dinner — 
complete with lemon-dill sauce hidden 
in a fountain pen — to a friend in jail, 
these stories capture the imagination 
and challenge of the notion of a “just” 
judicial system. 

The author is a former public de- 
fender and private practice trial law- 
yer who graduated in 1971 from the 
University of California, Berkeley, 
where he has also taught. 

The Lawyer Who Blew Up His Desk 
and Other Tales of Legal Madness 
(256 pages) sells for $11.95 from Ten 
Speed Press, P.O. Box 7123, Berke- 
ley, CA 94707, 510/559-1600. 


Bar members are encouraged to 
submit brief book reviews of ap- 
proximately 500 words for publi- 
cation. They should be related to 
law but may be practical, esoteric, 
entertaining, or fiction. Reviews 
should include the number of 
pages, the publisher, cost, and 
publisher’s address. Reviews will 
be published on a space-available 
basis. Submit a hard copy and a 
diskette in WordPerfect or ASCII 
format of the review to Managing 
Editor, The Florida Bar Journal, 
650 Apalachee Parkway, Tallahas- 
see, FL 32399-2300. 
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Becker & Poliakoff, P.A. 39 Systems 60, 61 a 9 
Best Case Solutions 117 Lexis Law Publishing 25 ; 
Blumberg Excelsior 27 Lexis-Nexis 3, 26 U.S. Tax Marketing 41 
Database Technologies, Inc. Dr. Steven Lerner 118 The Wallace Law Registry 43 
120, Cover 3 Matthew Bender & West Group Cover 2, 1,19, 
Empire Corporate Kit 5 Company 45, 47, 49 31, Cover 4 
First American Title Ins. 23 MedOptions 118 
Government Liaison NSS Insurance 
Services 119 Underwriters 13 
INTERNATIONAL 


QUALITY SOFTWARE, Now For WINDows ' REACH 


BOND 


SPECIALISTS — 
FOR ALL YOUR BONDING NEEDS... _Ad Rates 


PROFESSIONAL SERVICE AND QUICK $75.00 for the first 5 lines. $15 for 


ict each additional line. Payable in ad- 


vance. Approximately 45 charac- 


Judicial & Fiduciary Bonds You've got Windows installed because it’s hen Rein aioe let 
Fidelity Bonds easier to use. Now, switch to the Windows- ters per line. Acharac er IS any let- 
License & Permit Bends based bankruptcy software that’s easier to use. ter, number, punctuation mark or 


Miscellaneous Bonds space. 
Public Official Bonds 
Federal Bonds Issue Deadlines 
EASIEST WAY TO BECOME October August 15 
November Oct. 15 
December Nov. 15 


QUICK PROCESSING & 
COM PETITIVER ATES —- ONLY $89. 95! Attorneys in every state sialivcetianeis and the va it eiiliale Send ad text and ad run dates to: 


Call today for a 
FREE demo packet. 


1.800.492.8037 


Best Case SOLUTIONS, INC. 
600 Davis Street, Suite 201 
P.O. Box 32 

Evanston, IL 60204-0032 


CALL FOR A FREE, NO OBLIGATION 
NOTARY KIT (NEW OR RENEWAL) 


David Francis 
The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 
(850) 561-5687 


Fax (850) 681-3859 


Display rates available. 


www. bestcase.com 
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AMERICAN SURETY ASSOCIATES |S, 
FAX (407) 841-4219 


Lawyer Services 


ATTORNEY REFERRAL SERVICES EXPERT WITNESS 


= A-A-A Attorney Referral Service. Last = Save 50% on law books. Call National 
month we referred over 9000 people to our at- | Law Resource. America’s largest law book 
torneys. Referrals for all legal categories. Florida/ dealer. All sets guaranteed excellent andup- cident E 

; ' _ to-date. Your satisfaction absolutely guaran- ccident Expert Services: Accident 
Statewide. AAA Referral carries 100,00 Profes yg reconstruction, slip/trip and fall analysis, 


iabili . teed. We buy/sell/appraise. (800)886-1800. 
sional Liability Insurance Mtg. Rule 4-7.8(4) re Fax (31 2)382-0323. “pnts lawetuff computer animations, occupant kinematic, 


quirements for Lawyers. Look for our ad in the : é 
_@aol.com. seatbelts, Andrew Snider, Snider Consult- 
Florida Bar Directory Annual and Martindale ing, Inc. 10097 Cleary Blvd. Suite 519, 


Hubble Yellow Pages. Call Now! 1-800-733-5342. Fort Lauderdale, Fl. 33324 (954) 236-0028. 


Accident 


EDICAL 
XPERT Consulting 


iter-City Testing & Handwriting 


Forensic Document Examiner/ Hand- 

Technical Evaluations and writing Expert: Don Quinn, 4040 Wood- 
Credible Experts pen oeenny cock Drive, Suite 147, Jacksonville, FL 
All physicians are board-certified. Most Inquiries Welcome 32207, (904)399-3300. Thirty years expe- 
are medical school faculty members. Accident Reconstruction; Athletic/Sports Accidents; rience in Federal and State Crime Labora- 


Within 90 minutes of talking with Construction Safety: Siovnhonstecetetoen; Fires! tories. Qualified in Federal and State 


Dr. Lerner we will fax the proposed Explosions; Flammability-Materials; Glass/Metal courts. Retired FDLE Document Examiner. 
specialist’scurriculum vitae and retainer Fracture; Helmet Injuries; Ladder Injuries; Pollution- 
Air & Water; Safety/Electrical Engineering; Slips and 
Falls; Toxic Exposure; Transportation, Tire & Psychologist, Child & Adult 
Serving legal professionals since 1975. Highway Safety; Warnings/Instructions 
m@ Custody, CR35, PTSD, Sexual Ha- 


Dr. STEVEN E. LERNER (561) 745-7940 rassment. Defense and plaintiff. Liability 
& ASSOCIATES FAX (561) 745-7939 S, and damages. Evaluation and case review. 
1-800-952-7563 .O, Box 2819 - Bae CV, refs, work sample: (800) 642-5080 


Jupiter, Florida 33468 
Medical Literature Research 
Within 48 hours MedOptions 


will identify and provide you with: 


e The most authoritative 
medical literature crucial 
to your case. 


Medical Experts 


“1 100% money back guarantee. 
Florida physicians have more credibility ||| 


with Florida juries. We have more than Medical Malpractice Cases 
e "Standard of Care” Issues 


900 Florida physicians who have agreed > wrongiil Desth 
to review your malpractice case and, if it So 


¢ Failure To Diagnose 


has merit, testify for you. Plaintiff or * Informed-Consent Issues 
d f Personal Injury Cases 
Medical Causation Issues 


¢ Soft-Tissue Injuries 


THE ALTERNATIVE to typical referral services: we * Closed-Head Injuries 
make full disclosure of our recruiting methods! * Carpal Tunnel Syndrome 


: MedQOptions 
Physicians for Qualit 


agreement for review. 


Call us at: 


1-800-284-3627 


www.medoptionslegal.com 
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Toxicol Trust 
oxicology rus 


= Chemical Toxicologist. Twenty-four years = Expert Witness Trust & Bank Invest- 
experience in Sampling and expert witness- ments: Twenty years investment experi- 
industry, government and university research. | ence. Former vice president/portfolio man- @ Golf Balls - Titlest, Top-Flite, Pinnacle, 
Soc. of Toxicology, SETAC, American College § ager Chase Manhattan, Sun Bank, United Wilson and others. Logo or Personalized, 
of Toxicology. Dr. R. L. Lipsey, (904)398-2168. Jersey. Chartered Financial Analyst (1979). Call |.D. Golf Balls at 1-888-432-2557 

Cum Laude-Wharton, University of Penn- 
sylvania. BS economics, dual major: fi- 


nance/economics. Registered investment 
advisor. Steve Stern, CFA, 161 Crandon THE Best Way To REACH 


Bivd., #325, Key Bi , FL 33149; 
(305) 374- Att THE Lawyers IN 


FLORIDA 
The Florida Bar News 


SEARCHES 


The Florida Bar 
Bank Accounts, Liquid Assets, Journal 
Real Estate, Employment, etc. 

To Advertise Call 


Debtors Located, Background Checks , 
Call for Information & Brochure Javier Cano 


TRADEMARK 


= IHEALTH CARE AUDITORS, INC. |& CopyRIGHT SEARCHES 
TRADEMARK - Supply word and/or 


MEDICAL EXPERT TESTIMONY SERVICES design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 


= U.S. TRADEMARK OFFICE - $120 
TAT! X<PERT: 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 


MEDICAL/DENTAL MALPRACTICE EXPERTS DESIGNS - $145 per U.S.class (minimum) 


COPYRIGHT - $155 


e GRATIS TEAM PREVIEW: for ‘merit, causation and | nae: We ree pone with you PATENT SEARCH - $390 (minimum) 
in great detail the intimate ) slip it INTERNATIONAL SEARCHING 


necessary) before you capitali xpe J) if DOCUMENT PREPARATION 


sation or liability is poor. (for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 


RESEARCH-(SEC - 10K's, ICC, FCC, 
arguments typically promulgated i: opposing 8 Our system insures expert witnesses APPROVED - Our services meet 
will surmount closest scrutiny by opposing side. We proffer no lists of UNIVERSITY standards set for us by a D.C. Court 
TYPES WHO ARE WEAK, VACILLATE AND CAN SABOTAGE YOUR CASE at the height of [ij RSMNyteatwetoumatis 
their testimony. No physicians or attorneys sit upon our B.0.D. We have no ties to med- I Qa TTC er aT 
ical schools. or insurance carriers. We have, our: prudently, for [connected with the Federal Government. 
le GOVERNMENT LIAISON SERVICES, INC, 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


Florida 33762-5552 are pleased to receive your calls. TOLL “642-6564 
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Access to DBT ONLINE is restricted to Law Enforcement, 
Fraud Investigators, the Insurance Industry and Attorneys 


THE SYSTEM: 
Average Search Less than 


Fe ~ OL NOUECES 18 LESS 


@ FREE Fully Functional Demo 
@ FREE Training 
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@ NO SERVICE CHARGE 
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Instant Access to Billions of Records 


ESS 


THE NATION 


THE FEATURES: 


‘s, Financial & Corporation 
Relatives & Associates 
Historical Addresses &: Associates 


Person Locates/Backgrounds - 50 States 
‘Business Locates/Backgrounds - 50 States 
Secretary of State Data - 43 States 
Real Property - 38 States (650 Counties) 
Bankruptcies - 50 States 
Liens / Judgments - 33 States 
Vehicles - 32 States 
Drivers' Licenses - 22 States 
And More. Much More. 


Too Many Data Sources - Too Small a Page 


*Costs based upon $1.50 per minute rate, user data entry time of 10 seconds, 
an average response time of 3 seconds. Cost of less than $1.00 does not 
include report or browse time. 


” Average of 2.33 minutes per report that accesses hundreds of data sources. 
Most multi-data source reports range from 2 to 6 minutes of online time, but 
may run more. 


DBT and DBT ONLINE are registered Service Marks and The MOST Information is 
a service mark of Database Technologies, Inc. ©) 1997 


For the MOST information. 
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The analogy is apt. 
Just as our universe of information is growing, so 
is the need to find specific information within it. 
Westlaw’ is continually developing new technology, 
services and products to help you find that certain star 
faster and more easily than you ever thought possible. 

With advances like westlaw.com" which gives you the full power of the 
Westlaw legal and business research service on the Web. Whether you’re at 
the office, home or on the road, convenient access is at your fingertips. 

Or with other exciting new services that let you package the precise 


information you need by topic, practice area or jurisdiction. All impeccably 
organized and linked to related information, where West Group’s trusted 
analysis puts it into context. 

When your destination is legal or business information, turn to Westlaw. 

With a vast universe of content to draw upon, trailblazing technology to 
deliver what you want, and 24-hour support from West Group Reference 
Attorneys, you'll spend less time hunting for information. 

And more time putting it to work for you. 

To learn more, request a FREE copy of the Westlaw Strategic Report at 
1-800-757-WEST (1-800-757-9378). 


Westlaw 


© 1998 West Group 9-9414-6/3-98 | 839705 


The trademarks shown within are used under license. 


1-573-330-6 
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